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LEA S E

Lath

THIS LEASE, made on the
day of
( JanUa(~
199(,'1 by and
between OHIO VALLEY MALL COMPANY, an Ohio limited part ership, having an
office at 2445 Belmont Avenue, P.O. Box 2186, Youngstown, Ohio 44504-0186
(hereinafter referred to as "Landlord"), and EATERIES, INC., an Oklahoma
corporation, having an office at 3240 W. Britton Road, Suite 202, Oklahoma
City, Oklahoma 73120 (hereinafter referred to as "Tenant").

,

WITNESSETH:
1.

Demised Premises

The Landlord hereby demises and leases to the Tenant, and the
Tenant hereby rents from the Landlord, the following described premises
situated in the Township of Richland, County of Belmont and State of Ohio:
A one-story
room,
without
basement,
having
irregular dimensions and containing approximately
Four Thousand Three Hundred Thirty-eight and
95/100 (4,338.95) square feet, located as shown
outlined in red on Exhibit "C", attached hereto
and made a part hereof, which is part of a
shopping center known as OHIO VALLEY MALL SHOPPING
CENTER
(hereinafter referred to as
"Shopping
Center"). The Demised Premises are identified as:
lmIT NO. 695 - OHIO VALLEY MALL
St. Clairsville. Ohio
'''Demised Premises", as used in this Lease, shall refer to the storeroom
described above (but shall not include the roof of the Demised Premises).
Gross area of the Demised Premises shall be the number of square feet of
total floor space A ,
The size, tJ(Pe and shape of the building in which the Demised
Premises are located and/or the Shopping Center and the Common Areas (but
not the Demised Premises) shall be subject to such changes, enlargements
and/or reductions as Landlord at any time deems desirable for the benefit of
the Shopping Center, so long as the location, dimensions, integrity,
character, visibi1ity and size of the Demised Premises shall not be A
changed Anor the 1ocation of Tenant's service door, nor sha11 Tenant's
re1ationship and the proximity of the Demised Premises to thema11.ma11
entrances, the department stores and the parking areas a11 as shown on
Exhibit C be changed in any way which wi11 materia11y affect the Tenant in
an adverse manner.
Landlord shall have the exclusive right to use all or any part of
the roof over the Demised Premises and exterior walls of the Demised
Premises for any purpose; to erect in connection with the construction
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thereof temporary scaffolds and other aids to construction on the exterior
of the Demised Premises, provided that access to the Demised Premises shall
not be denied; and to install and use pipes, ducts, conduits and wires
leading through the Demised Premises and serving other parts of the Shopping
Center in locations which will not materially interfere with Tenant's use
thereof. If at all practicable, this work shall be done during non-business
hours of the Tenant.
Tenant shall be permitted to use the roof for its
vents, exhaust and BVAC equipment. In addition to the foregoing, Landlord
may make any use it desires of the side and rear walls of the Demised
Premises, provided that there shall be no encroachment upon the interior of
the Demised Premises and provided further that the Tenant's access to the
Demised Premises shall not be impaired. Landlord hereby reserves the right
at any time to make alterations or additions to, and to build additional
stories on, the building in which the Demised Premises are contained and to
build adjoining the same.
Landlord also reserves the right to construct
other buildings or improvements in the Shopping Center from time to time and
to make alterations thereof or additions thereto and to build additional
stories on such building or buildings and to incorporate additional land
into the Shopping Center and build thereon and to construct deck or elevated
parking facilities, so long as the location, dimensions, integrity,
character, visibility and size of the Demised Premises are not changed by
these activities and it can continue its operations.
2.

Construction

Landlord and Tenant agree that the construction and improvements
of the Demised premises shall be done as described in Exhibit A entitled
"Specifications", attached hereto and made a part hereof.
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3.

Initial Term

TO HAVE AND TO HOLD the Demised Premises for an initial term of
Twelve (12) lease years, to commence (i) after mutual execution of this
Lease and (ii) Aone hundred fifty (150) days after Landlord delivers
possession of the Demised Premises to Tenant A , or on the date Tenant opens
for business (whichever is sooner). Landlord shall deliver the Premises to Tenant ,;'
on or befo

4/1/99

or Tenant may terminate this Lease.

The first lease year shall be for a period of twelve (12) consecutive calendar months from the commencement date of this Lease, except
that if such commencement date shall be other than the first day of a
calendar month, the first lease year shall be the period from such
commencement date to the end of the calendar month in which it shall occur,
plus the following twelve (12) calendar months.
Each lease year after the
first lease year shall be a successive period of twelve (12) calendar
months.
Any monthly payment due for a period less than a full calendar
month shall be paid in advance in an amount equal to 1/30th of the monthly
payment multiplied by the number of days in the period. Any annual payment
due for a period less than a full calendar year shall be paid in advance in
an amount equal to 1/360th of the annual payment multiplied by the number of
days in the period. The phrase "term of this Lease" and word "term" shall
mean the "initial term" plus extensions, if any, unless stated to the
contrary. The phrase "initial term" shall mean the period set forth in the
first sentence of this-el~au~e-3-o------------------------The parties agree that once the commencement date of the term has
been established and upon the request of either party, a short form or
memorandum of this Lease will be executed for recording purposes, which
short form or memorandum of lease will set forth the actual commencement and
termination dates of the t·erm. Tenant agrees that it shall not record this
Lease without the written consent of the Landlord.
Any fees or other
charges levied by any governmental authority, including the cost of
recording said short form or memorandum of lease, will be at the expense of
the party requesting that said Lease be recorded.
If the initial term of this Lease shall not have commenced within
five (5) years of the date hereof, then this Lease shall automatically
become null and void and both parties relieved of all obligations he~eunder.
Tenant covenants and agrees that promptly after Landlord delivers
possession of the Demised Premises to Tenant, Tenant shall make all
improvements to and install in the Demised Premises all fixtures and other
equipment which may be necessary or proper in the operation of Tenant's
business and thereafter open for business on or before the date the term
commences. The Premises shall not contain any built-in bank vault
Landlord's delivery of the Premises to Tenant.
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4.

Minimum Rent

Tenant hereby covenants and agrees to pay to the Landlord as
Minimum Rent for the Demised Premises, the sum of SEVENTY-SEVEN THOUSAND TWO
HUNDRED THIRTY -THREE and 32/100 DOLLARS ( $ 7 7 , 233 . 32) per year, in equal
monthly installments of Six Thousand Four Hundred Thirty-six and 111100
Dollars ($6,436.11) each, all in advance on the first day of every calendar
month during said term.
5.

Percentage Rent

In addition to the payment of Minimum Rent as hereinabove provided, Tenant shall pay to Landlord during each year of the term hereof as
Percentage Rent, a sum equal to Five Percent (5%) of all gross sales (as
hereinafter defined) made in, on or from the Demised Premises during each
lease year in excess of A $1,544,666.20,
(hereinafter referred to as
"Breakpoint" ) .
I f any lease year is more or less than twelve (12)
consecutive calendar months, then the prorated Breakpoint shall be 1/365th
of the Breakpoint multiplied by the number of days in the lease year.
In
the event the fixed Minimum Rent for any lease year (or partial lease year)
shall be reduced or abated for any reason whatsoever, the Breakpoint of
gross sales for determining the Percentage Rent shall likewise be reduced
proportionately.
In the event Tenant fails to timely open for business in
accordance with the provisions of Clause 3, or ceases to operate its
business in the Demised Premises for any reason whatsoever, then the gross
sales made in, on or from the Demised Premises during the lease year in
which Tenant failed to open for business or ceased to operate its business
in the Demised Premises shall equal the amount of gross sales actually made
in, on or from the Demised Premises during that lease year multiplied by the
fraction having as its numerator the number of days in the lease year and
having as its denominator the number of days during that lease year Tenant
was actually open for business in the Demised Premises in compliance with
Clause 6 of this Lease.
Tenant shall submit to the Landlord on or before the fifteenth
(15th) day following each monthly period during the term hereof, a written
statement of gross sales for the preceding calendar month, such statement to
set forth in reasonable, accurate detail the amount of gross sales for said
monthly period.
A
On or before the last day of the month following the
close of each lease year (or partial lease year), Tenant shall furnish to
the Landlord a statement certified either by a certified public accountant
employed by Tenant or by an officer of Tenant of the gross sales for the
preceding lease year (or partial lease year) and shall tender therewith the
A
Percentage Rent due for such lease year (or partial lease year).
A
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"Gross sales", as used herein, shall mean the amount of sales of
all merchandise and/or services sold or rendered in, on, about or from the
Demised Premises by Tenant or any subtenants, licensees or concessionaires,
whether for cash or on a charge, credit or time basis without reserve or
deduction for inability or failure to collect, including, but not limited to
such sales and services:
(1) where orders originate at and/or are accepted
by Tenant in Demised Premises but delivery or performance thereof is made
from or at any place other than the Demised Premises; (2) pursuant to mail,
telegraph, telephone or other similar orders received or filled at or in
Demised Premises; (3) by means of mechanical and other vending machines in
the Demised Premises (but this shall not be construed as a consent of
Landlord to Tenant's use of such machines); (4) which Tenant in the normal
and customary course of business would credit or attribute to its business
upon the Demised Premises or any part or parts thereof.
There shall be
deductible from gross sales (to the extent that they are included):
(a)

Amounts of refunds, allowances or discounts to customers
provided they have been included in gross sales and provided
further that if such refunds, allowances or discounts are in
the form of credits to customers, such credits shall be
included in gross sales when used.

(b)

Exchange of merchandise between stores of Tenant where such
exchanges are made solely for the operation of Tenant's
business and not for the purpose of consummating a sale
which has been made at, in, on or from the Demised Premises
and/or for the purpose of depriving Landlord of the benefit
of such sales which otherwise would have been made at, in or
from the Demised Premises.

(c)

Returns to shippers and manufacturers for credit.

(d)

Sales of trade fixtures or store operating equipment after
use thereof in the conduct of Tenant's business in the
Demised Premises.

(e)

All sums and credits received in settlement of claims for
loss or damage to merchandise.

(f)

Amount of any excise or sales tax levied upon retail sales
and paid over to the appropriate governmental authority,
provided that specific record is made at the time of each
sale of the amount of sales tax and the amount thereof is
expressly charged to the customer.

GARFIELD.OVM/LDt407/jeb
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(g)

Discount sales to employees of Tenant who work upon the
Demised Premises, not to exceed two percent (2%) of gross
sales per lease year.

(h)

The face value of redeemed coupons not to exceed two
percent (2%) of gross sales per year.

(i)

The income from vending machines and amusement devices
which Tenant does not receive.
To the extent Tenant
receives any income from these machines and devices such
income shall be included in gross sales.

The Tenant covenants and agrees to keep upon the Demised Premises
or at its principal office, books and records in accordance with generally
accepted accounting practice, in which shall be recorded gross sales.
The
books and records of account shall also include all federal, state and local
tax returns of Tenant relating to Tenant's sales.
Such books and records
shall be open to the inspection of the Landlord and Landlord's authorized
agents at all reasonable times during business hours at any time during the
term of this Lease and for a period of at least Atwo (2) years after the
Alease year in question.
If Landlord shall make an audit of Tenant's
records and any such audit shows that the amount of gross sales on Tenant's
statement was understated by more than Atwo percent (2%) for any calendar
year, or by more than 1/365th of Atwo percent (2%) multiplied by the number
of days for any period less than a calendar year, then Tenant (in addition
to paying the Percentage Rent due for such understatement) shall pay to
Landlord the reasonable cost of the audit.
In the event Tenant fails to
submit the written statement of gross sales, or the certified statement of
gross sales, in a form reasonably acceptable to Landlord as provided for
herein and Landlord audits Tenant's books and records, then Tenant shall pay
to Landlord the cost of the audit.

6

Use

Tenant agrees that the Demised Premises shall be occupied by no
other person or entity except upon and with the written consent of Landlord
first had, and shall be used for the sale purpose of the operation of A an
American Theme Restaurant Aincluding, but not limited to, the sale of
1 iquor , beer and wine, and directly related acti vi ties in connection
therewith, and for no other purpose.
Tenant shall also have the incidental
right to sell logo items such as T-shirts,

sweatshirts and baseball caps.

All but permitted uses are prohibited. Tenant recognizes that the specific
limited use prescribed herein is a material consideration to Landlord in
order that the Shopping Center will maintain an appropriate tenant mix.
The sale and consumption of alcoholic beverages on or about the
Demised Premises shall be permitted provided:
(a)

Tenant procures and maintains the necessary liquor licenses;
and

GARnELD.OVMiLD~407/jeb
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(b)

Tenant, at its sole expense, p:rocu:res, keeps and maintains in
full force and effect, liquor liability insurance for the
benefit of both Tenant and Landlord, on an occu:rrence basis
for bodily inju:ry, personal inju:ry, or death of any person(s)
or destruction or damage to any property with limits not less
than $1,000,000.00 per occurrence and a general aggregate
limit of not less than $2,000,000.00. Tenant shall deliver
to Landlord a certificate issued by Tenant's insurance
carrier certifying that the foregoing insurance is in force
throughout the term of this Lease and designating Landlord as
an Additional Insured. All of the aforesaid insurance shall
be written by insurance companies rated "A" or better by the
AM Best Company.

Unless otherwise consented to
consent will not be unreasonably withheld,
names in Tenant's chain have changed and
with any other name used in the Shopping
its business in the Demised P:remises
RESTAURANT & PUB."

in writing by Landlord, which
provided substantially all of the
the new name is not conflicting
Cente:r, Tenant agrees to conduct
unde:r the name of "GARFIELD'S

Tenant agrees to keep its Demised Premises adequately illuminated
and continuously and uninterruptedly open for business A from the hours of
A11:00 a.m. to 9:30 p.m. Monday through ASunday, however, Tenant shall be
permitted to stay open as late as 2:00 a.m. A, A and shall maintain therein
a substantial stock of Afood and beverage items and a sufficient number of
employees for the purpose of selling said Afood and beverage items, unless
prevented from doing so by strikes, fire, casualties or other causes beyond
Tenant's control.
AIn the event, however, Tenant remains open for business
after 9:30 p.m., ALandlo:rd shall Alight the pole in the parking IotA, as
shown circled in red on Exhibit E attached hereto, for ATenant's patrons and
employees at least until one (1) hour after Tenant closes its restaurant to
the public.
Tenant shall pay One Thousand and 00/100 Dollars ($1,000.00) per
year fo:r all lighting for those hours Tenant operates after the normal
operating hours of the Shopping Center.
Said amount shall be considered
additional rent and subject to all of the provisions of this Lease as to
default in the payment of rent and shall be payable in twelve (12) equal
monthly installments, in advance, on the 1st day of every calendar month.
So long as this Lease remains in effect, Tenant A or Guarantor A
will not, either within the Shopping Center (except under lease from
Landlord) or within Athree (3) miles of the Shopping Center, measured from
the perimeter of the Shopping Center, directly or indirectly own, operate or
be financially interested in, either itself or with others, Aan American
Theme Restaurant. Due to the difficulty in determining the extent to which
Landlord would be damaged by reason of loss of Percentage Rent or otherwise
in the event that Tenant should breach the foregoing covenant, Tenant agrees
GARFIELD.OVM/LDt407/jeb

7

86-1

(N)

that Landlord shall, in addition to any other remedies otherwise available
to it, be entitled to additional rental in an amount equal to five percent
(5%) of the gross sales (as defined in this Lease) from any such location
established in violation of the foregoing covenant, without any offsets,
recoupments, or deductions of any type permitted from said additional
rental. Tenant agrees to furnish to Landlord an annual certified statement
of gross sales from any such location(s) in accordance with Clause 5 of this
Lease.

""

Tenant further agrees that during the entire term hereof, no part
of the Demised Premises shall be abandoned or left vacant (except as
permitted by this Lease) unless the Demised Premises have been destroyed by
fire or other casualty.
7.

Tenant's Additional Agreements
A.

Affirmative Obligations
Tenant agrees at its own cost and expense to:
(1)

Keep and maintain in a safe, neat and clean condition
all portions of its Demised Premises and appurtenances
including adjoining areas, storefront, vestibules,
entrances and returns, doors, fixtures, windows and
plate glass.

(2)

Use its best efforts to cause all trucks servicing its
Demised Premises to load and unload prior to the hours
of opening for business to the general public of the
Shopping Center.

(3)

Cause its employees, officers and agents to park only in
such places as provided and designated by the Landlord
for employee parking, and specifically, not to permit
parking by any of them in any service court area.
(Landlord reserves the right to impose reasonable fines
against Tenant for any violation of these parking
restrictions by Tenant or Tenant's employees; Landlord
further reserves the right to have towed any automobile
parked in violation of this clause.)
After Shopping
Center closing hours, Tenant's employees shall be
permitted to park in any of the Shopping Center
designated parking areas.

(4 )

Abide by and observe all reasonable rules and regulations established by Landlord from time to time with
respect to the operation of the Shopping Center and its
Common Areas.

(5)

Cooperate fully with the La~dlord and other tenants of
the Shopping Center in promoting the use of trade names
and slogans as may be adopted for the Shopping Center
and in all promotional and advertising campaigns.

GARFIELD.OVH/LD.407/jeb
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(6 )

Keep its display windows and signs electrically lighted
during such hours that the ADemised Premises is open for
business and during such other periods as the Landlord
may reasonably prescribe.

(7)

Shut off all exhaust fans, if any, servicing the Demised
Premises at all times when the Demised Premises are
closed; if Tenant's Demised Premises front on an
enclosed mall, Tenant shall maintain positive air
pressure so as to prevent the drawing of heated or
cooled air from the enclosed mall and shall keep the
Demised Premises heated or air-conditioned, as the case
may be, to at least the same minimum temperature (in the
case of heat) or at the same maximum temperature (in the
case of air-conditioning) as Landlord shall attempt to
maintain in such mall.

( 8)

Handle and dispose of all trash, rubbish, refuse,
garbage and waste in accordance with regulations
established by Landlord, use and pay the reasonable cost
for the services of the designated trash hauler for the
Shopping center, and not permit the accumulation (unless
in sealed metal containers) or burning of any trash,
rubbish, refuse, garbage or waste materials in, on or
about any part of the Shopping Center.

(9 )

Participate in any reasonable exterminating programs
that may be established by Landlord for all or
SUbstantially all other stores and businesses in the
Shopping Center.
A
no action ,
nor create any work stoppage,
picketing,
labor
disruption
or
dispute
or
any
interference with the business of the Landlord or any
tenant or occupant in the Shopping Center or with the
rights and privileges of any customer or other person
lawfully in and upon said Shopping Center A•
The
construction work being done by non-union, open shop by
itself does not violate this clause.

( 10) Take

(11)

Pay when due all personal property taxes assessed
against Tenant's fixtures and furnishings, all taxes
arising out of the operation of Tenant's business, and
pay for all license fees, occupational taxes and other
governmental charges assessed by reason of Tenant's use
or occupancy of the Demised Premises; Tenant will permit
no lien to attach to the Demised Premises as a result of
taxes payable by Tenant.

GARFIELD.OVH/LDt407/jeb
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(12) Use and pay for the services of the Shopping Centers
designated satellite cOllllllUJ1ications systems provider (if
applicable) for the transmission and reception of intracompany business, including, but not limited to, point
of sale data collection, credit card processing and
other services directly related to the operation of
Tenant's business.
B.

(N)

Negative Obligations

Tenant agrees that it shall not,
Landlord's consent:

without first obtaining

(1)

Permit its Demised Premises to be used in any way which
~ may be a nuisance, annoyance, inconvenience or damage
to the tenants of the Shopping Center or of the
neighborhood including, without limiting the generality
of the foregoing, objectionable noise by the playing of
any musical instrument or radio or television, or the
use of a microphone, loudspeaker, electrical equipment,
or utilizing flashing lights or search lights or any
other equipment which in the reasonable judgment of the
Landlord
~
causes
disturbance,
impairment
or
interference with the use or enjoyment by any other
tenant in the Shopping Center in a manner inconsistent
with mall restaurant operations.

(2)

Display any merchandise, solicit business or distribute
advertising or promotional matter in or on any
unenclosed portions of a popout storefront beyond the
closure line of the Demised Premises, nor outside its
Demised premises, nor ~ obstruct sidewalks or Common
Areas adjacent thereto.

(3)

Permit deliveries of any kind through the front entrance
of its Demised Premises except where no other entrance
to the Demised Premises is available.

(4)

Permit its
purposes.

(5)

Permit any auction sale, fire sale, bankruptcy sale
and/or going-out-of-business sale, or similar types of
sensational sales promotions to be conducted in the
Demised Premises.

(6)

Use, occupy, suffer or permit any Use of its Demised
Premises which would (a) violate any law, ordinance or
regulation, (b) constitute a nuisance, (c) constitute an
extra-hazardous use, or (d) conduct any activity other
than that specifically permitted by this Lease which
would violate, suspend or void any policy or policies of
insurance of either Landlord or any other tenant in the
Shopping Center, or increase the cost of such insurance
over and above its normal cost.
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Except for Tenant's trade fixtures and trade equipment,
including decorative lighting and kitchen equipment such
as sinks, stoves, ovens, ranges, hoods, coolers, walk-in
refrigerators
and washers,
subject any fixtures,

furnishings or equipment in or on Tenant's Demised
Premises which are affixed to the realty to any
mortgages, liens, conditional sales agreements, security
interests or encumbrances.
(8,

Operate on the Demised Premises or in any part of the
Shopping Center any coin- or token-operated vending
machines or similar devices (including without limitation, pay telephones, pay lockers, pay toilets,
scales, amusement devices and machines for the sale of
merchandise and/or commodities), except Tenant shall be
permitted a maximum of three (3) vending devices, one
(1) pay telephone, and one (1) amusement device.

(9)

Use any forklift truck, tow truck or any other powered
machine for handling freight in the Demised Premises
unless the same be powered by electricity.

(10) Place a load on any floor in the Demised Premises or
within the interior of the Shopping Center which exceeds
the floor load per square foot which such floor was
designed to carry, or install, operate or maintain
therein any heavy item of equipment except in such
manner as to achieve proper distribution of the weight.
(11)

Erect any radio or television aerial or other device on
the roof or exterior walls of the Demised Premises or
the building in which the Demised Premises are located,
nor penetrate the roof for any purpose, other than as
permitted in this Lease for HVAC, exhaust and venting.

lL

Sian

Prior to the commencement date of this Lease, Tenant shall erect
exterior sign subject to Landlord's prior written approval as to size,
color, type, content, and location of such sign and further subj ect to
Exhibit B attached hereto.
No sign shall be erected otherwise.
Tenant
shall patch any holes upon and refinish and restore the sign fascia prior to
erecting its exterior sign thereon, in accordance with Exhibits B and B-1
attached hereto. Tenant agrees not to display any banners, pennants, search
lights, window signs, balloons, or similar temporary advertising media.
Tenant agrees to maintain its sign in a good state of repair and save the
Landlord harmless from any loss, cost or damage as a result of the erection,
maintenance, existence or removal of the same and shall repair any damage
which may have been caused by the erection, existence, maintenance or
removal of such signs.
Upon vacating the Demised Premises, the Tenant
agrees to remove such sign and repair all damage caused by such removal,
including but not limited to restoring the sign fascia upon which the sign
is located to an attractive, neat condition.
~ts
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utilities

From the date the work of the Landlord in the Demised Premises is
substantially completed, or from the date Tenant begins its work in the
Demised Premises, whichever first occurs, Tenant agrees to pay for all
assessed charges for utility services now or hereafter furnished to or
benefiting the Demised Premises including heat, water, electricity,
sprinkler, smoke, and fire alarm and protection system monitoring, testing
and operating charges, sewer rental, sanitary sewage treatment, stormwater
system charges and the like, together with all taxes levied or other charges
on such utilities including any governmental or utility company charges
based on utility consumption, standby utility capacity or potential utility
use. If any such utilities are not separately metered or assessed or are
only partly separately metered or assessed and are used in common with other
tenants of the Shopping Center, Tenant will pay to Landlord an apportionment
of such charges for utilities used in common based on the gross area leased
to each tenant using such common facilities, in addition to Tenant's
payments of the separately metered charges.
If Landlord shall supply any
such services, Tenant will purchase same from Landlord at charges not in
excess of the charges for the services in question made by any utility
corporation or governmental agency supplying such utilities in the area.
Any such charges for services supplied by Landlord, or charges for utilities
which may be rebilled by the Landlord, shall be due and payable as
additional rent within ten (10) days after billings therefor are rendered to
Tenant.
In no event shall Landlord be liable for the quality, quantity,
failure or interruption of such services to the Demised premises, unless due
to the negligent or intentional acts of the Landlord.
10.

Taxes

A.
Commencing with the first day of the term of this Lease,
Tenant shall pay Tenant's pro rata share of the Real Estate Tax Expense.
Tenant hereby waives any right it may have, by statute or otherwise, to
protest the real estate taxes and assessments.
"Real Estate Tax Expense"
means all real estate taxes and assessments, both general and special,
imposed by federal, state or local government or any other taxing authority
having jurisdiction over the Shopping Center against the land, buildings and
all other improvements of the Shopping Center owned or leased by Landlord,
and all reasonable and necessary expenses incurred by Landlord in
negotiating, reviewing, administering, appealing or contesting such taxes
and assessments. Real Estate Tax Expense shall include the gross amount of
real estate taxes, but such amount shall not ~ be increased by any
additional charges or penalties incurred by Landlord due to late payment of
real estate taxes ~ .
Tenant's pro rata share shall be computed by
mUltiplying the total of such Real Estate Tax Expense (less amounts included
therein paid by Anchor Stores) by a fraction whose numerator is the gross
area of Tenant's Demised Premises and whose denominator is the number of
square feet of total ground floor leasable space (less the number of square
feet of the Anchor Stores) owned or leased by the Landlord. For purposes of
this section, "Anchor Store" means any single premises having forty-five
thousand (45,000) or more square feet of gross area.
Landlord represents
that the Real Estate taxes for 1997 w~e One and 55/100 Dollars ($1.55) per
square foot.
Jl./ ~ 'J>tv
~ ~q)
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Landlord shall estimate Tenant's annual pro rata share of
such Real Estate Tax Expense and one-twelfth (1/12) of the amount so
estimated shall be paid by Tenant on the first (1st) day of each calendar
month in advance. Within ninety (90) days after the end of each tax year,
Landlord shall furnish Tenant a statement in reasonable detail of the Real
Estate Tax Expense for the prior year and, thereupon, there shall be an
adjustment between Landlord and Tenant with payment to or repayment by
Landlord, as the case may require, to the end that Landlord shall receive
the entire amount of Tenant's annual pro rata share for such period. Any
repayment that may be due by Landlord to Tenant may, at Landlord's option,
take the form of a credit on Tenant's next succeeding payment or payments
pursuant to this clause.
If Tenant's pro rata share is greater than the
amount paid by Tenant during the prior tax year, Tenant shall pay the
Landlord the difference between the amount paid by Tenant and the amount
actually due within ~thirty (30) days after receipt of Landlord's statement.
B. ~ Tenant alone shall be responsible for payment of any type of
tax, excise or assessment (regardless of label or whether in the form of a
rental tax, gross receipts tax, sales tax, business or occupation tax, use
assessment, privilege tax, franchise tax, or otherwise, except any tax,
excise or assessment which in substance is a net income or franchise tax
that is based solely on Landlord's net income) levied, assessed or imposed
at any time by any governmental authority upon or against the Demised
Premises, the use or occupancy of the Demised Premises, the rents and other
charges payable by Tenant to Landlord, or otherwise with respect to the
Landlord-Tenant relationship. Tenant shall pay the full amount of such tax,
excise or assessment directly to the appropriate governmental authority,
unless the applicable law expressly imposes solely on Landlord the duty to
payor collect such tax, excise or assessment, in which case Tenant shall
pay the full amount of such tax, excise or assessment as additional rent
under this Lease to Landlord, on or before the date when any fine, penalty
or interest would be added thereto for nonpayment. Notwithstanding that the
applicable law may impose on Landlord the duty to payor collect such tax,
excise or assessment, Landlord shall in no event be obligated by Tenant to
pay such tax, excise or assessment and Landlord shall be indemnified against
and saved harmless from the same by Tenant.
In the event (i) Tenant fails
to timely pay such tax, excise or assessment and Landlord pays the same, or
(ii) Landlord elects in its sole discretion to pay the same in advance,
Tenant shall promptly reimburse Landlord for the amount thereof (inclUding
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the fine, penalty or interest, if any) as additional rent under this Lease,
and such additional rent shall be deemed to be due as of the last date
before any fine, penalty or interest would be added to such tax, excise or
assessment for nonpayment.
The provisions of this paragraph shall also
apply to any such tax, excise or assessment which may at any time replace or
supplement any tax, excise or assessment described in Section A or B of this
Clause.
11 •

Common Ar.ea

A.
Landlord shall make available A within the Shopping Center
such Common Areas, subject to necessary repairs and maintenance and other
activities, as and to the extent Landlord shall Areasonably from time to
time appropriate.
Common Areas shall be defined as including but not
limited to any parking areas, driveways, service courts, access and egress
roads, sidewalks, opened and enclosed courts and malls, landscaped and
planted areas, fire corridors, meeting areas and public restrooms. Landlord
shall operate, manage, equip, light, repair and maintain said Common Areas
for their intended purposes in such manner as Landlord shall A from time to
time determine in accordance with reasonable standards of regional shopping
centers of similar character, and may from time to time change the size,
location, elevation, nature and/or use of any Common Areas and may make
installations and/or construct, erect, move or remove permanent or temporary
improvements therein or thereon, including but not necessarily limited to,
buildings,
structures, booths and kiosks, so long as the location,
dimensions, integrity, character, visibility and size of the Demised
Premises are not changed and it can continue its operations. Landlord shall
have the right to retain revenue from income-producing events whether or not
conducted for promotional purposes or by or through the Merchants
Association or Marketing Fund.
B. Tenant, its officers, employees, customers and invitees shall
have the non-exclusive right in common with Landlord and all others to whom
Landlord has or may hereafter grant rights, to use said Common Areas as
designated by Landlord subject to such rules and regulations as Landlord may
impose.
Landlord may at any time close any Common Area to make repairs or
changes or prevent the acquisition of public rights in such area or to
discourage non-customer parking. Landlord will not be liable to Tenant or
any other person or entity for direct or consequential damages reSUlting
from the admission to or exclusion from the Shopping Center of any person.
In the event of invasion, mob,
riot,
public excitement,
or other
circumstances rendering such action advisable in Landlord's A discretion,
Landlord shall have the right to prevent access to or egress from the
Shopping Center during the continuance of the same by such means as
Landlord, in its sole discretion, may deem appropriate, including, without
limitation, locking doors and closing parking areas and other Common Areas.
Landlord will not be liable for damages to person or property or for injury
to, or interruption of, business for any discontinuance permitted herein,
nor will such discontinuance in any way be construed as an eviction of
Tenant or operate to release Tenant from any of Tenant's obligations under
this Lease.
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C. Tenant shall pay to Landlord for Landlord's operating, maintaining and repairing said Common Areas, an annual amount equal to Seven and
15/100 Dollars ($7.15) per square foot of gross area of Tenant's Demised
Premises per calendar year. Said amount shall be considered as additional
rent and subject to all of the provisions of this Lease as to default in the
payment of rent and shall be payable in twelve (12) equal monthly
installments, all in advance.
12.

Maintenance

A. Landlord covenants and agrees to keep and maintain, at its own
cost and expense, the roof, exterior portions of the Demised Premises, the
plumbing, sewage, and utility lines serving the Demised Premises but located
beyond the exterior walls of the Demised Premises (except for removal of
blockages or maintenance precipitated by Tenant, its assignees, employees,
agents, invitees, licensees, or contractors), and the structural system of
the Demised Premises, reasonable wear and tear excepted; provided, however,
nothing contained herein shall obligate Landlord to keep, maintain, or
repair any item described as being Tenant's obligation in the following
Section B. Except as expressly provided in this paragraph, Landlord shall
not be responsible to keep, maintain, or repair any of the improvements in,
beneath, above, or upon the Demised Premises.
B. Tenant covenants and agrees to keep and maintain, at its own
cost and expense, in good order, condition, and repair (except to the extent
Landlord unqualifiedly undertakes the obligation to maintain the structural
system and exterior of the Demised Premises and the roof pursuant to the
preceding paragraph), the Demised Premises and every part thereof, and,
without limitation, the following, even if considered exterior or structural
portions of the Demised Premises: storefront; doors and frames, hardware,
checks, and operators therefor; windows, window frames, window assemblies,
and plate glass; the canopy fascia, parapet or soffit wall, or mall
storefront sign bulkhead where the sign panel is located (if any); damage
caused by any act or negligence of Tenant, its employees, agents, ~
licensees, or contractors; structural or exterior portions (i) ~constructed
by Tenant, (ii) abutting an open sidewalk area or an enclosed Mall, or (iii)
altered by Tenant; refuse storage or disposal equipment; exterior building
appurtenances such as loading docks and ramps therefor; exterior mounted
equipment and signs; exterior lights, canopies, or similar exterior
architectural features; utility meters; fixtures; heating, air-conditioning,
mechanical, plumbing, sewage, electrical, and utility lines, systems, and
equipment within, above, or beneath the Demised Premises; interior walls,
floor slabs, ceilings, mezzanines (if any), signs and building appliances
and similar equipment; and any portions of the roof and other areas of the
Demised Premises or the Shopping Center which have been constructed,
improved, or altered by Tenant.
Tenant further agrees to .replace any of
said improvements, fixtures, or equipment when appropriate in Landlord and
Tenant's reasonable judgment, at its own cost and expense.
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Tenant shall promptly comply with all present and future
laws, regulations or rules of any county, state, federal and other governmental authority and any bureau and department thereof, and of the National
Board of Fire Underwriters or any other body exercising similar function
which may be applicable to the Demised Premises.
If Tenant refuses or neglects to commence or complete said
repairs or changes promptly and adequately, Landlord may after ten (10) days
written notice to Tenant (except in the case of an emergency), but shall not
be required to, make or complete said repairs or changes and Tenant shall
pay the reasonable cost thereof to Landlord upon demand, together with the
sum equal to fifteen percent (15%) of said costs for overhead A , all due and
payable within ten (10) days after billing from Landlord to Tenant.
If
Landlord completes said repairs or changes, Landlord will use its best
effort to perform the work in a way that minimizes interference to Tenant's
business.
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13.

Surrender of Demised Premises

Tenant shall surrender to Landlord possession of the Demised
Premises upon the expiration of this Lease, its earlier termination, or as
otherwise provided in this Lease. "Surrender" means Tenant shall vacate the
Demised Premises, deliver the keys to Landlord, and cause the Demised
Premises to be in as good condition and repair as the same were in at the A
time of opening or may have been put in prior to surrender, A(wear and tear
excepted). Nothing in this clause shall relieve Tenant of its obligations
under this Lease. Tenant's obligations under this clause shall survive this
Lease.
14.

Property in the Demised Premises

All leasehold or building improvements, except tenants trade
fixtures as delineated in Clause 7(B)(7) of this Lease, including without
limi tation carpeting and padding, light fixtures and heating and airconditioning equipment, and all construction work done by the Tenant or
prior tenants attached to the freehold when installed or completed shall be
the property of the Landlord, unless abandoned in writing by Landlord, in
which event Tenant shall assume ownership of same. Tenant shall be entitled
to remove its trade fixtures and equipment as delineated in Clause 7(B(7)
upon expiration of this Lease. Tenant shall not remove, destroy or alter
any leasehold or building improvement without first giving adequate prior
written notice to Landlord who shall have the right to demand that Tenant
salvage and deliver to Landlord, at the expense of Tenant, any existing
improvement or construction work.

Tenant further agrees that all personal.property (including
fixtures) of every kind or description which may at any time be in the
Demised Premises and all such personal property of Tenant situated elsewhere
in the Shopping Center shall be Tenant's sole risk and responsibility.
Landlord shall not be responsible or liable to Tenant for any loss or damage
that may be occasioned by the acts or omissions of persons occupying any
space adjacent to or adjoining Tenant's Demised Premises, or any part
thereof. Landlord shall not be responsible or liable to Tenant for any loss
or damage resulting to Tenant or its property from roof leaks, water, gas,
steam, fire, or the bursting, stoppage or leaking of sewer pipes, or from
the heating or plumbing fixtures, or from electric wires, or from gas or
odors, or caused in any manner whatsoever, unless due to Landlord's
negligence or misconduct, or failure to promptly make repairs or
restorations that are the obligation of the Landlord.
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15.

Alterations and Remodeling

Tenant further covenants not to permit structural or exterior
alterations of or upon any part of the Demised Premises except by and with
the written consent of the Landlord first had. All alterations and additions to the Demised Premises shall be made in accordance with all applicable laws, ordinances and regulations and shall remain for the benefit of
the Landlord" and the Tenant further agrees, in the event of making such
alterations as herein provided, to indemnify and save harmless the Landlord
from all expense, liens, claims or damages to either persons or property or
the Demised Premises, arising out of or resulting from the undertaking or
making of said alterations or additions.
Tenant shall, at any time during the period commencing with the
first day of the sixth (6th) lease year and ending on the last day of the
seventh (7th) lease year, refurbish and/or remodel the storefront and the
interior finishes of the Demised Premises~.
16.

Assignment and Subletting

Tenant shall not voluntarily or involuntarily assign, mortgage
(except Tenant shall be permitted to mortgage their trade fixtures and trade
equipment as del.ineated in Cl.ause 7(B) (7)), pledge, or in any manner
transfer this Lease or sublet the whole or any part of the Demised Premises,
or permit any other persons to occupy same, references elsewhere herein to
assignees notwithstanding.
Any assignment or subletting, even with the
consent of Landlord, shall not rel.ieve Tenant or Guarantor, if any, from
liability for payment of rent or other sums herein provided or for the
obligation to keep and be bound by the terms, conditions and covenants of
this Lease notwithstanding the fact that this Lease may be amended by
agreement between such assignee or subtenant and Landlord. In the event of
any assignment or subletting, even with the consent of Landlord, then at
Landlord's option either: (i) Minimum Rent shall be the Minimum Rent stated
in the Lease, including any increases which may occur or may have occurred
from time to time under this Lease, mUltiplied by a fraction, the numerator
of which is the Price Index for the month immediately following the
effective date of such assignment or subletting, and the denominator of
which is the ~Price Index for the month which is twel.ve (12) months prior to
the effective date of the assignment (as such Indices are defined in Clause
33); or (ii) Minimum Rent shall be the Minimum Rent stated in this Lease,
including any increases which may occur or may have occurred from time to
time under this Lease, plus the periodic payments payable by any assignee or
subtenant under its agreement with Tenant in excess of that provided for in
this Lease; or (iii) Tenant shall pay Landlord, in addition to all payments
otherwise required under this Lease, the amount of any lump sum payment
(which is not attributabl.e to good wil.l) payable by any assignee or
subtenant under its agreement with Tenant in excess of that provided for in
this Lease.
The acceptance of rent from any other person shall not be
deemed to be a waiver of any of the provisions of this Lease or to be a
consent to the assignment of this Lease or subletting of the Demised
Premises.
GARFIELD.OVM/LDt407/jeb
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Notwithstanding anything to the contrary contained in this Clause
16, Tenant may, without Landlord's consent, assign this Lease to (a) any
corporation which shall own or control the majority of the outstanding stock
of Tenant, or (b) any corporation whose outstanding stock shall be owned or
controlled by the same shareholders who own or control the outstanding stock
of Tenant or Tenant's parent, or (c) any corporation into which Tenant may
merge or sell its assets, or which may result in the consolidation of Tenant
with any other corporation, provided that the net worth of the resulting or
successor corporation, after such sale of assets, merger or consolidation,
shall be at least equal to the greater of (i) the net worth of the Tenant or
Guarantor, if any, as of the date of this Lease, or (ii) the net worth of
the Tenant or Guarantor, if any,
immediately preceding the date of such
merger, sale or consolidation. Further, prior to the effective date of any
such assignment, Tenant shall notify Landlord of the name and street mailing
address of the proposed assignee. Any such assignment shall be upon and
subject to all the covenants, provisions and conditions contained in this
Lease, all of which shall be assumed by any such assignee by a written
instrument satisfactory to Landlord, and such assignment shall not relieve
Tenant or Guarantor, if any, of or from any of its obligations under this
Lease.
An assignment for the benefit of creditors or by operation of law,
other than as specifically permitted herein, shall not be effective to
transfer any rights to assignee without the written consent of the Landlord
first having been obtained.

If at any time during the term of this Lease all or any part of
the shares of Tenant (and/or the beneficial ownership thereof), if Tenant is
a corporation, or all or any of the interest in the partnership, if Tenant
is a partnership, shall be transferred by sale, assignment, bequest,
inheritance, operation of law or other disposition so as to result in a
change in the effective voting control of Tenant from that as it existed on
the date of this Lease, or a majority interest in the partnership, as the
case may be, Tenant shall notify Landlord in writing of such transfer and
both the transferring and the acquiring party shall execute documentation in
form satisfactory to Landlord acknowledging its unconditional guaranty of
the performance of all obligations of Tenant under this Lease as if such
acquiring and transferring parties were original guarantors hereto. until
the execution of such documentation by both the acquiring and transferring
parties, the transfer of the effective voting control or majority interest
in the partnership, as the case may be, shall be considered a default of
this Lease.
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If at any time during the term of this Lease (a) all or any part
of the shares of Guarantor (and/or the beneficial ownership thereof), if
Guarantor is a corporation, or all or any of the interest in the
partnership, if Guarantor is a partnership, shall be transferred by sale,
assignment, bequest, inheritance, operation of law, or other disposition so
as to result in a change in the effective voting control of Guarantor from
that as it existed on the date of this Lease, or a majority interest in the
partnership, as the case may be, or (b) more than fifty percent (50%) of the
value of the assets of Guarantor as such assets existed on the date of the
Guaranty shall be transferred by Guarantor, Guarantor shall notify Landlord
in writing of such transfer and both the transferring party and the
acquiring party shall execute documentation in form satisfactory to Landlord
acknowledging its unconditional guaranty of the performance of all
obligations of Tenant under this Lease as if such transferring party and
acquiring party were original guarantors hereto.
Until the execution of
such documentation by the transferring party and the acquiring party, the
transfer of the effective voting control, majority interest in the
partnership, or more than fifty percent (50%) of the value of the assets of
Guarantor, as the case may be, shall be considered a default of this Lease.
The execution of such documentation by the acquiring party and the
transferring party shall not release Guarantor from the obligation to keep
and be bound by the terms, conditions and covenants of the Guaranty.
The provisions of ~ paragraphs four and five of this C~ause ~6
shall not apply to any corporation if, and for so long as, all the
outstanding voting stock of such corporation is listed on a National
Securities Exchange as defined in the Securities Exchange Act of 1934, as
amended.
17.

Holding Over

If the Tenant shall remain in possession of all or any part of the
Demised Premises after the expiration of the term of this Lease, then the
Tenant shall be deemed a tenant of the Demised Premises from month to month
at ~one hundred twenty-five percent (125%) of the Minimum Rent, Common Area
Maintenance and Insurance charges payable during the last year of the term
of this Lease, and subject to all of the terms and provisions hereof, except
only as to the duration of this Lease.
lB.

Access to Demised Premises

Tenant further agrees to permit the Landlord's agents to inspect
or examine the Demised Premises at any reasonable time, and to permit the
Landlord to make such repairs to the building of which the Demised Premises
are a part that the Landlord may deem desirable or necessary for its
preservation and which the Tenant has not covenanted herein to do or has
failed so to do. Landlord shall use its best efforts to minimize disruption
to Tenant's business.
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Tenant further agrees that on and after ninety (90) days next
preceding the expiration of the term of this Lease the Landlord or its
agents shall have the right to show the Demised Premises to potential
tenants~.

19.

Trade Fixtures

Tenant shall, at the expiration of said term, remove all the
Tenant's trade fixtures which can be removed without costly injury to, or
undue defacement of the Demised Premises, provided all rents stipulated are
paid in full and Tenant is not otherwise in default hereunder, and that any
and all damage to Demised Premises or to Landlord's premises (resulting from
or caused by such removal) shall be promptly repaired at Tenant's expense.
Tenant shall have the right to remove its trade fixtures delineated in
Clause 7 (B) (7), however, Tenant shall promptly repair any and all damage to
the Demised Premises or Landlord's premises resulting or caused by such
removal.

20.

Quiet Enjoyment

Landlord covenants and agrees that if the Tenant shall perform all
of the covenants and agreements herein stipulated to be performed on the
Tenant's part, the Tenant shall, at all times during said term, have the
peaceable and quiet enjoyment and possession of the Demised Premises without
any manner of hindrance from the Landlord or any persons lawfully claiming~.
21.

Insurance and Indemnification

A.
Tenant agrees to obtain and keep in force from the date of
delivery of the Demised Premises and continuing during the term of this
Lease:
(1)
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Commercial general liability insurance on an
occurrence basis for bodily injury, personal
injury, or death of any person or destruction or
damage to any property arising directly or
indirectly out of its use of the Demised Premises,
includ~ng but not limited to
(i) an accident
occurrJ..ng in, on or about the Demised Premises;
(ii) the sale or other disposition of any good or
service by Tenant;
(iii) the consumption or
existence on the Shopping Center or Demised
Premises of any product sold or otherwise disposed
of by Tenant; (iv) any act or omission of Tenant,
its employees, servants, agents or invitees and
(v) broad form contractual coverage in support of
Tenant's indemnities under this Lease, as follows:
21
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General Aggregate Limit (Other than
Products-Completed Operations)
$2,000,000;
Products-Completed Operations
Aggregate Limit
$1,000,000;
Personal and Advertising Injury
Limit
$1,000,000;
Each Occurrence Limit
$l,OOO,OOOi
Fire Legal Liability Coverage
~$lOO,OOO;
(2 )

All risk property damage insurance (including
boiler and machinery coverage)
in an amount
adequate to cover the cost of replacement of all
leasehold and building improvements in the Demised
Premises which were originally constructed by
Tenant, as well as the cost of replacement of all
fixtures, equipment, decorations, contents and
personal property therein; and

( 3)

Worker's
Compensation
insurance
providing
statutory benefits for accidents and occupational
diseases and employer's liability with limits of
liability of not less than $250,000.

Tenant agrees to deliver to Landlord, within ten (10) days
from the date of delivery of the Demised Premises, and thereafter at least
fifteen (15) days prior to the expiration of any such policy, a certificate
of insurance in compliance with its obligations hereunder, endorsed to name
Landlord and its designees as additional insureds. Said endorsements shall
state that: (1) such insurance may not be canceled or amended with respect
to Landlord or its designees, except after thirty (30) days' written notice
sent by certified mail to Landlord and its designees by the insurance
company; and (2) Tenant shall be solely responsible for payment of premiums
for such insurance.
All of the aforesaid insurance shall be written by insurance
companies rated A or better by the AM Best Company and may be carried under
a blanket policy covering the Demised Premises along with any of Tenant's
other stores.
In the event Tenant fails to furnish such insurance, the
Landlord may, after ten (10) days notice to Tenant, obtain such insurance
and the premiums shall be deemed additional rent to be paid by Tenant to the
Landlord upon demand. Any statements made in this Lease concerning minimum
insurance requirements cannot be construed by the Tenant as indicating
either the adequacy or sufficiency of insurance required for the Tenant's
purposes, nor shall such requirements be used to define the responsibility
of the Tenant to repair, restore or replace as otherwise required in this
Lease.
The minimum limits of the commercial general liability policy of
insurance shall be subject to increase at any time if Landlord in the
exercise of its reasonable judgment shall deem such increase necessary for
adequate protection.
Within thirty (30) days after demand by Landlord,
Tenant shall furnish Landlord with evidence of compliance with such demand.
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B.
Except for those claims which are the responsibility of
Tenant pursuant to other provisions of this Lease, Landlord agrees to
provide protection against claims covered by:
(1) commercial general
liability insurance relating to the Shopping Center Common Area on an
occurrence basis in the minimum amounts set forth in paragraph (A); (2) all
risk property damage insurance to the extent of the replacement value of the
Shopping Center buildings and improvements originally constructed by
Landlord. Landlord reserves the right to utilize appropriate deductibles or
self-insurance. Except for the matters described in paragraph D, Landlord
will defend, indemnify and save Tenant harmless from and against any and all
claims, demands and suits at law or in equity in connection with any
accident, injury to or death of any person, or damage to or destruction of
property, arising out of Landlord's operation of the Common Areas of the
Shopping Center. Tenant shall pay Landlord, as its share of Landlord's cost
and expense for the foregoing insurance, including without limitation costs
of investigation, defense, adjustment and loss, fifty-five cents (SS¢) per
square foot of gross area of the Demised Premises per calendar year
("Insurance Contribution"). Said annual amount shall be adjusted annually
in direct proportion to the increase or decrease of Landlord's cost and
expense for such insurance from the date of this Lease to the annual period
in question (not to exceed six percent [6%] of the previous years Insurance
Contribution), but never less than the initial amount.
Tenant's
contribution shall be considered additional rent and subject to all of the
provisions of this Lease as to default in the payment of rent, and shall be
payable Ain twelve (12) equal monthly installments, all in advance.
C.
All insurance policies required to be carried by Landlord or
Tenant shall provide that the insurance company waives subrogation against
Landlord or Tenant, as the case may be, or for which either party may be
reimbursed; provided, however, that the foregoing waivers shall apply only
to the extent of any recovery made by the parties hereto under any policy of
insurance.
So long as the policy or policies involved can be so written,
neither Landlord nor Tenant shall be liable to the other for any such loss
or damage. In the event of inability of either party to obtain such waiver
of subrogation in its policies with the carrier with whom such insurance is
then carried, or such carrier requires payment of additional premium for
such waiver, the party so affected shall give the other party written notice
of such inability or the increase in premium, as the case may be. The party
to whom such notice is given shall have thirty (30) days from the receipt
thereof to:
( 1 ) in the case of such inability, to procure from the
aforesaid party's insurance carrier in writing, at no increase in premium,
such waiver of subrogation; (2) in thecase of increased premium, to pay the
party so affected the amount of such increase; or (3) to waive in writing
such requirement to obtain the waiver of subrogation. Should the party to
whom such notice is given fail to comply as aforesaid within the thirty (30)
day period, each and every provision in this paragraph in favor of such
defaulting party shall be of no further force and effect.
No right of
recovery shall be waived by a party if that party has elected, within the
scope of this agreement, to self-insure (in whole or in part or by
deductible and to the extent of such self-insurance), if damages sustained
are a result of negligence of the other party.
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D.
Tenant shall defend, indemnify and save Landlord harmless
from and against any and all claims, demands and suits at law or in equity
in connection with any accident, injury to or death of any person or damage
to or destruction of property arising directly or indirectly out of the
business conducted in the Demised Premises and occurring in, on or about the
Demised Premises or the Shopping Center, or arising directly or indirectly
from any act or omission of Tenant or any concessionaire or subtenant or
their respective licensees, servants, agents, employees or contractors,
including any and all costs, expenses, court costs, attorney fees and
liability whatsoever incurred in connection with any such claim, demand or
lawsuit.
E.
Tenant agrees, at its own cost and expense, to comply with
all of the rules, regulations and recommendations of any fire insurance
rating organization having jurisdiction.
If Tenant fails to comply or if
any act of omission or commission by Tenant, its employees, agents,
contractors or licensees, A shall result in the all-risk property damage
insurance rate (s) applicable to the Demised premises, or to any other
premises in the Shopping Center, and/or to the contents thereof being higher
than would otherwise be applicable A, Tenant agrees to pay Landlord, on
demand, as additional rental, such excess portion of the premiums for the
all-risk property damage insurance with respect to the aforesaid properties
and the contents attributable to such higher raters).
If Tenant installs
any electrical equipment that overloads the lines in the Demised Premises or
the building in which the Demised Premises are located, Tenant shall, at its
own cost and expense, promptly make whatever changes are necessary to remedy
such condition and to comply with all requirements of the Landlord and the
fire insurance rating organization having jurisdiction, and any finding or
schedule of such entity shall be deemed to be conclusive.
In the event
Tenant engages in the preparation of food or engages in the use, sale or
storage of flammable material, Tenant shall install chemical extinguishing
devices Ain compliance with any applicable building codes and shall keep
such devices under service as required by such rating organization. If gas
is used in the Demised Premises, Tenant shall install manual and automatic
gas cutoff devices approved by Underwriters Laboratory or similar body.
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Eminent Domain

A. If the whole of the Demised Premises, or such portion thereof
as to render the remainder unsuitable for the purposes for which the Demised
Premises were leased, be taken or condemned for any public or quasi-public
use or purposes by any competent authority in appropriation proceedings or
by any right of eminent domain, then this Lease shall cease and terminate
from the time possession thereof is required for public use. Any dispute
under the provisions of this paragraph shall be submitted to the American
Arbitration Association in accordance with its procedures at such time,
which determination shall be binding upon the parties hereto.
B. If any part of the Demised Premises shall be so taken and this
Lease shall not terminate under the provisions of Section A above, then
Landlord at its own expense, shall repair and restore the portion not
affected by the taking and thereafter the Minimum Rent to be paid by Tenant
shall be equitably and proportionately adjusted. The repair and restoration
work of Landlord shall not, however, exceed the scope of the work required
to be done by Landlord in originally constructing Tenant's Demised Premises
and the cost thereof shall not exceed the net proceeds of the condemnation
award actuallY received and retained by Landlord.
C. All compensation awarded or paid upon such a total or partial
taking shall belong to and be the property of Landlord without participation
by Tenant and without any deduction therefrom for any present or future
estate of Tenant. Tenant shall, however, be entitled to claim, prove and
receive in such condemnation proceedings, such award as may be allowed for
loss of business and for fixtures and other equipment installed by Tenant,
provided that no such claim of Tenant shall diminish or otherwise adversely
affect Landlord's award or the award of any and all ground and underlying
lessors and mortgagees.

23.

Fire or Other Casualty

A.
Should the Demised Premises (or any part thereof) be damaged
or destroyed by fire or other casualty insured under the standard fire and
casualty insurance policy with approved standard extended coverage endorsement applicable to the Demised Premises, Landlord shall, except as
otherwise provided herein, and to the extent it recovers proceeds from such
insurance, repair and/or rebuild the same with reasonable diligence.
Landlord's obligation hereunder shall be limi ted to the building and
improvements originally provided by Landlord when the Demised Premises were
originally constructed. Landlord shall not be obligated to repair, rebuild
or replace any property belonging to Tenant or any improvements to the
Demised Premises furnished by Tenant. Unless this Lease is terminated by
Landlord as hereinafter provided, Tenant shall, at its cost and expense
repair, restore, redecorate and refixture the Demised Premises and restock
the contents thereof in a manner and to at least a condition equal to that
existing prior to such damage or destruction, except for the building and
improvements to be reconstructed by Landlord as above set forth, and the
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proceeds of all insurance carried by Tenant on the property, decorations and
improvements as well as fixtures and contents in the Demised Premises shall
be held in trust by Tenant for such purposes.
If there should be a
substantial interference with the operation of Tenant's business in the
Demised Premises as a result of such damage or destruction which requires
Tenant to temporarily close its business to the public (provided such damage
or destruction is not caused by any act or omission of Tenant, its
employees, agents, contractors, licensees, or invitees), and Landlord has
not completed.its work hereunder within one hundred twenty (120) days of the
date of such damage or destruction, Aall Rent and charges shall abate from
one hundred twenty (120) days after such damage or destruction until the
date Landlord completes their work hereunder. In the event such damage or
destruction does not occur within the last two (2) lease years and in the
event Aall
Rent Aand charges are abated as provided herein, this Lease
shall be extended one ( 1) day for every day Aall Rent and charges are
abated.
A

B.
Notwithstanding anything to the contrary contained in the
preceding section A or elsewhere in this Lease, Landlord at its option may
terminate this Lease on thirty (30) days' notice to Tenant, given within
ninety (90) days after the occurrence of any damage or destruction if (1)
the Demised Premises be damaged or destroyed as a result of a risk which is
not covered by Landlord's insurance, or (2) the Demised Premises be damaged
and the cost to repair the same shall be more than twenty-five percent (25%)
of the cost of replacement thereof, or (3) the Demised Premises be damaged
during the last three (3) years of the term, or (4) the building of which
the Demised Premises are a part shall be damaged to the extent of
twenty-five percent (25%) or more of the then monetary value thereof
(whether the Demised Premises be damaged or not), or (5) if any or all of
the buildings or Common Areas of the Shopping Center are damaged (whether or
not the Demised Premises are damaged) to such an extent that, in the sole
judgment of Landlord, the Shopping Center cannot be operated as an integral
unit.
C.
Except to the extent specifically provided for in this Lease,
none of the Tenant's obligations under any provisions of this Lease shall be
affected by any damage to or destruction of the Demised Premises by any
cause whatsoever, and Tenant hereby specifically waives any and all
additional rights it might otherwise have under any law or statute.
D.
In the event the building in which the Demised Premises are
situated, or other Shopping Center buildings, or the parking area or other
Common Areas adjunct thereto are destroyed or so damaged by fire or other
casualty so as to render more than forty percent (40%) thereof unusable,
notwithstanding the fact that the Demised Premises are not so damaged,
Landlord shall advise the Tenant in writing within thirty (30) days after
the happening of such fire or other casualty whether or not it intends to
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restore the buildings and/or parking areas so damaged or destroyed. Should
the Landlord elect to restore, it shall commence such restoration promptly
and diligently prosecute same to completion. In the event Landlord elects
not to restore, the Landlord or Tenant may terminate this Lease by giving
the other party written registered notice of its intention to do so. In the
event neither party gives such notice, this Lease shall continue in full
force and effect.
24.

Default by Tenant
In the event:
(a)

Tenant shall fail to pay any rental or other charges when due
hereunder and such default continues for more than ten (10)
days after written notice; or

(b)

Tenant shall fail to observe or perform any of the other
terms, conditions or covenants of this Lease to be observed
or performed by Tenant and such default continues for more
than ten (10) days after written notice (or within such
additional time as may reasonably be required to cure such
other default, as long as Tenant commences to cure such
default within the ten [10] day period and diligently pursues
such default to its cure); or

(c)

Tenant or an agent of Tenant shall falsify any report
required to be furnished to Landlord pursuant to the terms of
this Lease; or

( d)

Tenant or an agent of Tenant shall suffer this Lease to be
taken under any writ of execution,

then Landlord, besides other rights or remedies it may have, shall have the
immediate right to terminate this Lease, in which event Tenant shall have no
further right, title or interest in or to either the Demised Premises or
this Lease, or to reenter and attempt to relet without terminating this
Lease and, in either event, to remove all persons and property from the
Demised Premises and store such property in a public warehouse or elsewhere
at the cost of and for the account of Tenant, all without demand, service of
notice or resort to legal process and without being deemed guilty of
trespass or becoming liable for any loss or damage which may be occasioned
thereby.
If at any time after the execution of this Lease, Tenant or any
Guarantor of this Lease shall commence, in any court pursuant to any statute
either of the united States or of any State, an insolvency or bankruptcy
proceeding (including, without limitation, a proceeding for liquidation,
reorganization or for adjustment of debts of an individual with regular
income), or if such a proceeding is commenced against Tenant or any
Guarantor of this Lease and either an order for relief is entered against
such party or such party fails to secure a discharge of the proceeding
within Aone hundred twenty (120) days of the filing thereof, or if Tenant or
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any Guarantor of this Lease becomes insolvent or is unable or admits in
writing its inability to pay its debts as they become due, or makes an
assignment for the benefit of creditors or petitions for or enters into an
arrangement with its creditors or a custodian is appointed or takes possession of Tenant's or any Guarantor's property, whether or not a judicial
proceeding is instituted in connection with such arrangement or in
connection with the appointment of such custodian (each of the foregoing
events are hereinafter referred to as an "act of bankruptcy"), then
Landlord, besides other rights or remedies it may have, shall have the
immediate right to terminate this Lease or reenter and attempt to relet
without terminating this Lease and remove all persons and property from the
Demised Premises and such property may be removed and stored in a public
warehouse or elsewhere at the cost of, and for the account of, Tenant, all
without service of notice or resort to legal process and without being
deemed guilty of trespass, or becoming liable for any loss or damage which
may be occasioned thereby and Landlord may retain as liquidated damages any
rent or money received by Landlord from Tenant or others on behalf of
Tenant. In the event of a proceeding involving Tenant under the Bankruptcy
Code, 11 u.s.c. 101 et seg., if this Lease is assumed by Tenant's trustee in
bankruptcy (after the trustee has cured all existing defaults, compensated
Landlord for any loss resulting therefrom and provided adequate assurrance
of future performance), then this Lease may not be assigned by the trustee
to a third party, unless such party (i) executes and delivers to Landlord
an agreement in recordable form whereby such party assumes and agrees with
Landlord to discharge all obligations of Tenant under this Lease, including,
without limitation, the provisions of Clause 6 relating to the permitted use
of the Demised Premises and the manner of operation thereof; (ii) has a net
worth and operating experience at least comparable to that possessed by
Tenant named herein and any Guarantor of this Lease as of the execution of
this Lease; and (iii) grants Landlord, to secure the performance of such
party's obligations under this Lease, a security interest in such party's
merchandise, inventory, personal property, fixtures, furnishings, and
accounts receivable (and in the proceeds of all of the foregoing) with
respect to its operations in the Demised Premises, and in connection
therewith, such party shall execute such security agreements, financing
statements and other documents (the forms of which are to be designated by
Landlord) as are necessary to perfect such lien.
If Landlord, without terminating this Lease, either (i) elects to
reenter and attempts to relet, as hereinbefore provided, or (ii) takes
possession pursuant to legal proceedings, or (iii) takes possession pursuant
to any notice provided by law, then it may, from time to time, make such
alterations and repairs as may be necessary in order to relet the Demised
Premises or any part thereof for such period or periods (which may be for a
period extending beyond the term of this Lease) and at such rental or
rentals and upon such other terms and conditions as Landlord in its sole
discretion may deem advisable.
Upon each such reletting, all rentals
received by Landlord from such reletting shall be applied, first, to the
payment of any indebtedness other than rent due hereunder from Tenant to
Landlord; second, to the payment of all costs and expenses of such reletting
including, without limitation, all repossession costs, brokerage commissions, management commissions, if any, legal costs and expenses including
attorneys' fees, expenses of preparation for such reletting including
redecorating, altering, dividing and consolidating the Demised Premises with
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other adjoining premises; third, to the payment of rent due and unpaid
hereunder, and the residue, if any, shall be held by Landlord and applied to
payment of future rent as the same may become due and payable hereunder. If
such rentals received from such reletting during any month be less than that
to be paid during that month by Tenant hereunder, Tenant shall pay any such
deficiency to Landlord.
Such deficiency shall be calculated and paid
monthly. No such reentry or taking posses.sion of the Demised Premises by
Landlord shall be construed as an election to forfeit its right to receive
rental and other sums pursuant to this Lease unless a notice of such
intention be given to Tenant. Notwithstanding any such reletting without
termination, Landlord may at any time thereafter elect to terminate this
Lease for such previous breach. In reletting the Demised Premises, Landlord
shall be under no obligation to give priority to the reletting thereof over
other space in the Shopping Center.
Should Landlord at any time terminate this Lease for any breach,
in addition to any other remedies which it may have, it shall have the right
to recover from Tenant compensation for and reimbursement of all damages and
expenses set forth in the preceding paragraph that Landlord has sustained or
will sustain because of Tenant's default.
In addition to any other remedies Landlord may have at law or in
equity and/or under this Lease, Tenant shall pay upon demand all Landlord's
costs, charges and expenses, including fees of counsel, agents and others
retained by Landlord, incurred in connection with the recovery of sums due
under this Lease, or because of the breach of any·_nant under this Lease
or for any other relief against Tenant.
In the event Landlord or Tenant
shall bring any action against ~the other party for relief hereunder,Athe
non-prevailing party shall pay ~the prevailing party's reasonable attorney
fees and all court costs.
No waiver of any covenant or condition or of the breach of any
covenant or condition of this Lease shall be taken to constitute a waiver of
any subsequent breach of such cov~mant or condition nor to justify or
authorize the nonobservance on any other occasion of the same or of any
other covenant or condition hereof, nor shall the acceptance of rent by
Landlord at any time when Tenant is in default under any covenant or
condition hereof, be construed as a waiver of such default or of Landlord's
right to terminate this Lease on account of such default, nor shall any
waiver or indulgence granted by Landlord to Tenant be taken as an estoppel
against Landlord, it being expressly understood that if at any time Tenant
shall be in default in any of its covenants or conditions hereunder, an
acceptance by Landlord of rental during the continuance of such default or
the failure on the part of Landlord promptly to avail itself of such other
rights or remedies as Landlord may have, shall not be construed as a waiver
of such default, but Landlord may at any time thereafter, if such default
continues, terminate this Lease on account of such default or otherwise
avail itself of the remedies hereinbefore provided.
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Landlord, Tenant and Guarantor, if any, covenant and agree,
because of the difficulty or impossibility of determining Landlord's
damages, should Tenant (i) fail to take possession of and open for business
in the Demised Premises in accordance with the terms of this Lease; or (ii)
vacate, abandon or desert the Demised Premises; or (iii) cease operating
Tenant's business therein (except where the Demised Premises are rendered
untenantable by reason of fire, casualty or other causes beyond Tenant's
control not reSUlting from negligent acts or omissions of Tenant or Tenant's
employees, agents, contractors, licensees ~or concessionaires~); or (iv)
fail or refuse to maintain the business hours, days or nights or any part
thereof as provided in this Lease, then, in any of such events (hereinafter
referred to as "failure to do business"), Landlord, at its option, shall
have the right:
(a)

to collect ~ the fixed annual Minimum Rent and other rentals
and charges herein reserved~; and/or

(b)

to treat such failure to do business as a default.

As used herein, the words "vacate", "abandon" or "desert" shall not be defeated because Tenant may have left all o~ any part of its trade fixtures or
other personal property in the Demised Premises.
The rights and remedies given to Landlord by this Lease shall be
deemed to be cumulative and no one of such rights and remedies shall be
exclusive at law or in equity of the rights and remedies which Landlord
might otherwise have by virtue of a default under this Lease, and the exercise of one such right or remedy by Landlord shall not impair Landlord's
standing to exercise any other right or remedy against Tenant or any Guarantor.
Landlord, Tenant and Guarantor, if any, shall and do hereby waive
trial by jury in any action, suit or proceeding related to, rising out of or
in connection with the terms, conditions and covenants of this Lease~.
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25.

Right of Redemption and Counterclaim

The Tenant, for itself and for all persons claiming through or
under it, hereby expressly waives any and all rights which are or may be
conferred upon the Tenant by any present or future law to redeem the Demised
Premises
in any action of ejection under any provision of law, after
reentry thereupon, or upon any part thereof, by the Landlord, or after any
warrant to dispossess or judgment in ejection.
If the Landlord shall
acquire possession of the Demised Premises by summary proceedings, or in any
other lawful manner without judicial proceedings, it shall be deemed a
reentry within the meaning of that word as used in this Lease. In the event
that the Landlord commences any proceedings or action for nonpayment of rent
or other charges provided for in this Lease
A

A

•

26.

Past-Due Rent

If Tenant shall fail to pay, when the same is due and payable, any
Minimum Rent or any percentage Rent or other amounts or charges to be paid
to Landlord by Tenant as provided in this Lease, such unpaid amounts shall
bear interest from the due date thereof to the date of payment at the rate
of eighteen percent (18%) per annum. In the event such rate is prohibited
by law, unpaid amounts shall bear interest at the maximum rate permitted by
law.
27.

Accord and Satisfaction

No payment by Tenant or receipt by Landlord of a lesser amount
than the monthly rent herein stipulated shall be deemed to be other than on
account of the earliest stipulated rent, nor shall any endorsement or
statement on any check or any letter accompanying any check or payment as
rent be deemed an accord and satisfaction, and Landlord may accept such
check or payment without prejudice to Landlord's right to recover the
balance of such rent or pursue any other remedy in the Lease provided.
In the event this Lease requires Tenant to submit payments monthly
for
items
other than the Minimum Rent
(examples
maintenance
contributions, insurance payments and real estate tax payments) and in the
event Tenant submits a payment of less than the total combined amount of all
of said payments, then the Landlord shall have the option to credit said
payment towards any of said items it so desires, notwithstanding any
specification of Tenant.
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28.

Reciprocal Construction and/or Easement Agreement

This Lease is subject -and subordinate to any reciprocal construction and/or easement agreement between Landlord and any other party or
parties which now exist or which may hereafter exist during the term of this
Lease.
The provisions of this clause shall be self-operative; however,
Tenant, upon request of any party in interest, shall execute promptly. such
agreements or. instruments to effectuate the intent of this clause. Nothing
contained in this clause shall materially adVersely affect any of the rights
granted to Tenant under this Lease.
Further, Landlord reserves the right to sever the ownership of or
title to the various sections of the Shopping Center and/or to place
separate mortgages on said sections, in which case the rights of Tenant will
be preserved by a written declaration, to be executed by the Landlord and
duly recorded, creating mutual, reciprocal and interdependent rights to use
the parking and other Common Areas and the utilities and facilities needed
for the full use and enjoyment of the Demised Premises by Tenant and without
impairing any of the duties and obligations of the Landlord to the Tenant
under this Lease.
Tenant covenants to execute from time to time such
instruments reasonably required by Landlord and/or its mortgagee to
effectuate the provisions of this clause.
29.

Tenant's Certificate

Tenant agrees, at any time within ten (10) days of Landlord's
written request, to execute, acknowledge and deliver to Landlord a written
statement in form requested by Landlord, certifying that this Lease is unmodified and in full force and effect (or, if there have been modifications,
that this Lease is in full force and effect as modified and stating the
modifications), and the dates to which the Minimum Rent and other charges
have been paid in advance, if any, or whether or not there are then existing
any setoffs or defenses against the enforcement of any of the agreements,
terms or conditions hereof upon the part of Tenant to be performed or
complied with (and, if so, specifying the same), it being intended that any
such statement delivered pursuant to this clause may be relied upon by any
prospective purchaser or mortgagee of the Shopping Center or any part
thereof.
At Tenant's request, Landlord shall execute a comparable
certificate.
30.

Subordination

The Landlord reserves the right and privilege to subject and
subordinate this Lease at all times to the lien of any mortgage or mortgages
now or hereafter placed upon the Landlord's interest in the Demised Premises
and on the land and buildings of which the Demised Premises are a part, or
upon any buildings hereafter placed upon the land of which the Demised
Premises are a part; and to any and all advances to be made under such
mortgages, and all renewals, modifications, extensions, consolidations and
replacements thereof.
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Landlord's right and privilege to subordinate this Lease is
conditioned upon any holder of any right or claim, or any mortgagee under
any mortgage, or any beneficiary under any deed of trust, as the case may
be, joining with Tenant in the execution of an instrument of writing
(hereinafter called -Hondisturbance Agreement-) under the terms of which
such holder of any right or claim, or mortgagee, or beneficiary on behalf of
itself and its respective successors in interest or assigns (including any
purchaser through foreclosure proceedings) shall recognize Tenant's interest
under this Lease and permit Tenant to remain in quiet possession in the
Demised Premises for the rema i nder of the term of this Lease, on the
condition that Tenant shall pay the rent and other charges reserved
hereunder and otherwise perform all of its obligations hereunder as and when
they may respectively fall due.
Tenant covenants, subject to the above, and agrees to execute and
deliver, upon demand, such further instrument or instruments subordinating
this Lease on the foregoing basis to the lien of any such mortgage or
mortgages as shall be desired by the Landlord and any mortgagees or proposed
mortgagees, and hereby irrevocably appoints Landlord the attorney-in-fact of
Tenant to execute and deliver such instrument or instruments for and in the
name of Tenant in the event Tenant shall fail to execute such instrument or
instruments within ten (10) days after written notice to do so.
Subject to the above conditions set forth, Tenant shall in the
event of the sale or assignment of Landlord's interest in the Shopping
Center, or in the event of any proceedings brought for the foreclosure of,
or in the event of the exercise of the power of sale under any mortgage
covering the Shopping Center, attorn to and recognize such purchaser or
mortgagee as landlord under this Lease, and in any such events, Landlord
named herein shall not thereafter be liable on this Lease.
If the holder of record of the first mortgage covering the Demised
Premises shall have given prior written notice to Tenant that it is the
holder of said first mortgage and that such notice includes the address at
which notices to such mortgagee are to be sent, then Tenant agrees to give
to the holder of such first mortgage notice simultaneously with any notice
given to Landlord to correct any default of Landlord as hereinabove
provided, and agrees that the holder of record of such first mortgage shall
have the right, within ~twenty (20) days (or such longer period as is
necessary, so long as the correction or remedy is being diligently pursued)
days after receipt of said notice, to correct or remedy such default before
Tenant may take any action under this Lease by reason of such default. The
holder of any mortgage may elect to make this Lease prior to the lien of its
mortgage, and if the holder of any prior mortgage shall require, this Lease
shall be prior to any subordinate mortgage; such elections shall be
effective upon written notice to Tenant.
To the extent not expressly
prohibited by law, Tenant waives the provisions of any law now or hereafter
adopted which may give or purport to give Tenant any right or election to
terminate or otherwise adversely affect this Lease or Tenant's obligations
hereunder if any foreclosure or power of sale proceedings are initiated
prosecuted or completed, provided any purchaser through such foreclosure
other power of sale porceedings shall recognize Tenant's interest under this

0;
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Lease and permit the Tenant to remain in
Premises for the remainder of the term of
the Tenant shall pay the rent and other
otherwise perform all of its obligations
respectively fall due.

31.

quiet possession of the Demised
this Lease on the condition that
charges reserved hereunder and
hereunder as and when they may

Mortgagee's Approval
ATHERE IS NO CLAUSE 31 IN THIS LEASE.

32.

A

Media Fund

B.
MEDIA FUND - A Landlord shall establish a Media Fund from
which Landlord shall pay all costs associated with the advertising of the
Shopping Center during major merchandise/marketing periods as determined by
the Landlord, including without limitation, media space and time and all
production and distribution costs associated with such advertising.
If
requested, Tenant shall timely submit advertising copy to be used in
Shopping Center advertising. Tenant agrees to pay the Landlord a Media Fund
charge of twenty-five cents (25¢) per square foot of the gross area of the
Demised Premises per calendar year.
Said amount shall be considered as
additional rent and subject to all the provisions of this Lease as to
default in the payment of rent, and shall be payable in twelve (12) equal
monthly installments, all in advance. Landlord agrees that the Media Fund
shall be used for the sole purpose of advertising and promoting the Shopping
Center and all tenants participating in the Media Fund, on an equitably
selective basis from time to time during advertising campaigns and
promotional events.

33.

Cost of Living Adjustment

As used herein, "Price Index" shall mean the Consumer Price Index,
All Urban Consumers (U. S. City Average), as compiled and published by the
Bureau of Labor Statistics, united States Department of Labor, as revised
from time to time for base averages.
If such Price Index should in the
future be compiled on a different basis, appropriate adjustments will be
made for purposes of computations under this clause. If the United States
Department of Labor no longer compiles and publishes such Price Index, any
comparable index published by any other branch or department of the Federal
Government shall be used for the purpose of computing the adjustments herein
provided for, and if no such index is compiled and published by any branch
or department of the Federal Government, the statistics reflecting cost of
living changes as compiled by any institution, organization or individual
generally recognized as an authority by financial and insurance institutions
shall be used as a basis for such adjustments.
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Recognizing the length of the term of this Lease and inflationary
tendencies in recent years, Tenant agrees that in the event the Price Index
reflects an increase in the cost of living over and above such costs as
reflected by such Price Index as it exists for the month of December, A 1998
(hereinafter called the "Base Index"), the annual Common Area Maintenance
and the annual Media Fund charges payable hereunder shall be adjusted as
follows:
(a)

There shall be an adjustment in the annual Common
Area Maintenance charge (not to exceed A 5% of the
Common Area Maintenance charge set forth in Clause
11) and annual Media Fund charge (not to exceed A
5% of the Media Fund charge set forth in Clause
32) payable commencing with the first day of the

term of this Lease or the date the Tenant opens
for business (whichever first occurs), based upon
the percentage increase (if any) between the Base
Index and the Price Index as it exists for the
first calendar month immediately following the
first day of the term of this Lease (or the date
the Tenant opens for business, whichever first
occurs) .
(i)

The percentage increase thus determined shall
be multiplied by the annual Common Area
Maintenance charge set forth in this Lease,
and the total amount of such annual Common
Area Maintenance charge plus the amount so
determined shall constitute the annual Common
Area Maintenance charge for the remainder of
the first calendar year of this Lease.

(ii) The percentage increase thus determined shall
be multiplied by the annual Media Fund charge
set forth in this Lease, and the total amount
of such annual Media Fund charge plus the
amount so determined shall constitute the
annual Media Fund charge for the remainder of
the first calendar year of this Lease.
(b)

There shall be an annual adjustment in the annual
Common Area Maintenance charge (not to exceed A 5%
of
the
previous
year's
annual
Common
Area
Maintenance charge) and annual Media Fund charge
(not to exceed A 5% of the previous year's annual
Media
Fund
charge)
for
each calendar year

commencing with the first full calendar year after
the commencement of the term of this Lease (or
after the Tenant opens for business, whichever
first occurs) based upon the percentage increase
(if any) between the Base Index and the Price
Index for the month of December immediately
preceding such adjustment.
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(i)

(33-A-Ob)

The percentage increase thus determined shall
be multiplied by the annual Common Area
Maintenance charge set forth in this Lease,
and the total amount of such annual Common
Area Maintenance charge plus the amount so
determined shall constitute the annual Common
Area Maintenance charge for the calendar year
next ensuing.

(ii) The percentage increase thus determined shall
be multiplied by the annual Media Fund charge
set forth in this Lease, and the total amount
of such annual Media Fund charge plus the
amount so determined shall constitute the
annual Media Fund charge for the calendar
year next ensuing.
(c)

The same formula shall be used in adjusting the
annual Common Area Maintenance charge (not to
exceed A 5% of the previous year's annual Common
Area Maintenance charge) and annual Media Fund
charge (not to exceed A5% of the previous year's
annual Media Fund charge) for the second full

calendar year of this Lease and each year
thereafter during the term of this Lease, but no
such adjustment shall result in a reduction of the
annual Common Area Maintenance or annual Media
Fund charges below the greater of:
(1) the annual
Common Area Maintenance and annual Media Fund
charges set forth in this Lease; or (2) the annual
Common Area Maintenance and annual Media Fund
charges
thereafter payable as determined in
accordance with subsections (a),
(b) and (c)
hereof.
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34.

Landlord's Right of Cancellation
ATIlERE IS NO CLAUSE 34 IN THIS LEASE.

35.

Tenant Shall Pay for All Work and Materials and Discharge All Liens

Tenant covenants and agrees that it, without cost or expense to
Landlord, promptly shall payor cause to be paid, all persons and entities
engaged by Tenant for all work performed and materials supplied in improving
the Demised Premises.
A A Additionally, in the event a lien is filed by
any such person or entity, Tenant shall bond against or otherwise cause to
be discharged said lien within Atwenty (20) days after written request by
Landlord. If Tenant fails to comply with the foregoing provisions, Landlord
is hereby granted the right, but not the obligation, to bond against or
otherwise discharge any such lien and, if Landlord exercises this right,
Tenant promptly shall reimburse Landlord upon demand for any and all
reasonable and necessary costs and expenses incurred, including, without
limitation, court costs and attorneys' fees, in connection therewith,
including interest thereon at the rate of eighteen percent (18%) per annum
or the maximum interest rate permitted by law, whichever is less.
In the event the Tenant is performing any construction in the
Demised Premises which is subject to a lien by any such person or entity and
the law of the state in which the Demised Premises are located provides for
the filing of a lien waiver or no-lien stipulation which would prevent a
lien from being filed by any such person or entity, then the Tenant agrees
to execute a lien waiver or no-lien stipulation (designating the Landlord as
Owner and the Tenant as Contractor) and furnish it to Landlord to be filed
in the proper recording office of the appropriate political subdivision.
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36.

(N)

Force Majeure

In the event that either party hereto shall be delayed or hindered
in or prevented from the performance of any act required hereunder by reason
of strikes, lockouts, labor troubles, unavailability or excessive price of
fuel, power failure, riots, insurrection, war, fire or acts of God, or by
reason of any cause beyond the exclusive and reasonable control of the party
delayed in performing work or doing acts required under the terms of this
Lease, then performance of such act shall be excused for the period of the
delay and the period for the performance of any such act shall be extended
for a period equivalent to the period of such delay. The provisions of this
clause shall not operate to excuse Tenant from prompt payment of Minimum
Rent, Percentage Rent, additional rent or any other payments required by the
terms of this Lease, after the commencement date of this Lease.

37.

Relationship of Parties

Nothing contained in this Lease shall be deemed or construed by
the parties hereto or by any third party to create the relationship of
principal and agent or of partnership or of joint venture or of any
association whatsoever between Landlord and Tenant, it being expressly
understood and agreed that neither the computation of rent nor any other
provisions contained in this Lease nor any act or acts of the parties hereto
shall be deemed to create any relationship between Landlord and Tenant other
than the relationship of landlord and tenant.

38.

Tenant Defined

The word "Tenant" shall be deemed and taken to mean each and every
person or entity, be the same one or more, that is mentioned as the Tenant
herein or that assumes the rights and obligations of Tenant pursuant to and
subject to the provisions of this Lease regarding Assignment and
Subletting.
If at any time the word "Tenant" shall include more than one
person or entity, the obligations of all such persons or entities shall be
joint and several, and any notice required or permitted by the terms of this
Lease may be given by or to anyone of them and shall have the same force
and effect as if given by or to all of them. All appropriate grammatical
changes shall in all instances be assumed as though in each case fully
expressed where required to make the provisions of this Lease apply in the
plural sense where there is more than one Tenant and apply to either a
corporation, a partnership, an association, or a male or female individual,
or any combination of the foregoing.
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(N)

Exoneration of Individuals

The Landlord or any successor in interest that may be an individual, joint venture, tenancy in common, firm or partnership, general or
limited, shall not be subject to personal liability on such individual or on
the members of such joint venture, tenanc~ ~n common, firm or partnership in
respect to any of the covenants or condltlons of this Lease.
The Tenant
shall look solely to the equity of the Landlord in the property and the
rents, issues and profits derived therefrom for the satisfaction of the
remedies of the Tenant in the event of a breach by the Landlord.
It is
mutually agreed that this clause is and shall be considered an integral part
of the aforesaid Lease.
40.

No Third Party Rights

The rights and obligations arising under this Lease are personal
between Landlord and Tenant and th~ir respective successors and assigns and
such rights and obligations shall not be enforceable by any third party,
except for any mortgagee of Landlord.
Furthermore, Tenant recognizes that
it has no third party rights arising out of any agreement between Landlord
and any other party other than Tenant regardless of any benefits accruing to
Tenant by virtue of the terms of such agreement.
41.

Broker

Except f0 4 Tenant's agreement with John G. Higdon and any related
parties, for which Tenant will be solely responsible for the payment
thereof, Tenant covenants, warrants and represents that there was no broker

instrumental in consummating this Lease and that no conversations or prior
negotiations were had with any broker concerning the renting of the Demised
Premises.
Tenant agrees to hold Landlord harmless against any claims for
brokerage commission arising out of any conversations or negotiations had by
Tenant with any broker.
42

Notices and Payments

Unless specifically stated to the contrary in this Lease, any
notice, request, demand, consent, approval, waiver or other communication,
hereinafter individually and collectively referred to as "notice", which may
be or is required to be given by Landlord or Tenant under this Lease or by
law to the other party shall be in writing and shall be either personally
delivered to the party or shall be sent by:
(i) registered or certified
mail, postage paid by sender, return receipt requested; (ii) overnight
courier service; (iii) telegraph, cable, or other similar commercial wire
messenger service; or (iv) if available, telex, telecopy, or other similar
digital facsimile.
Said notice shall be deemed received upon the earlier
of:
(i) personal delivery; (ii) if mailed, Athree (3) days after receipt or
refusal; or (Aiii) if given by telex, telecopy, or other similar digital
facsimile, when sent and confirmed.
A Said notice shall be sent to the
other party at the address specified in the opening paragraph of this
Lease.
Any notice which may be or is required to be given by Tenant to
Landlord shall be sent to the attention of the Legal Department.
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A copy of any notice which may be or is required to be given by
Land1.ord to Tenant sha1.1. be sent to Thomas P. Ge1.den, Esquire, at Bal.1.,
Esti1.1., Hardwick, Gab1.e, Ge1.den & Ne1.son, 320 South Boston Avenue, Suite
400, Tu1.sa, Ok1.ahoma 74103-3708. A
Notwithstanding the above, any invoice, statement, or bill which
may be or is required to be sent to Tenant under this Lease or by law may be
sent by regular U.S. mail. A1.1 payments required under this Lease are to be
paid in legal tender and lawful money of the United States or the
equivalent. All payments required under this Lease to be paid to Landlord
shall be delivered to Landlord, in its name, at P.O. Box 75032, Cleveland,
Ohio 44101- 219 9, or to such other address as Landlord may designate by
written notice, except any payment containing a conspicuous statement to the
effect that the payment is being tendered as full satisfaction of an
obligation owed by Tenant to Landlord under this Lease. Any payment bearing
a conspicuous statement to the effect that the payment is being tendered as
full satisfaction, such as "payment in full" or the like, shall be delivered
to Landlord, in its name, at 2445 Belmont Avenue, P.O. Box 2186, Youngstown,
Ohio 44504-0186, Attention: Credit and Collections Manager. Tenant agrees
that acceptance by Landlord of any payment containing such language shall
not preclude Landlord from collecting the full amount rightfully owed to it
under the terms of the Lease. Payments shall be deemed delivered when same
are actually received by Landlord.
Notice of change of address shall be given promptly by written
notice in any method described in the first paragraph of this Clause.
In
the event any notice, invoice, statement, or bill is rejected, refused,
returned, or otherwise not received as a result of failure to give adequate
notice of changed address, the notice, invoice, statement, or bill shall
nevertheless be deemed received.
43.

No Option; Effective Date

The submission of this Lease for examination does not constitute
a reservation of or option for the Demised Premises and this Lease becomes
effective as a lease only upon mutual execution of this Lease by Landlord
and Tenant and delivery thereof to Tenant by Landlord.
Upon mutual execution and delivery of this Lease, all of the terms, covenants and conditions
of this Lease shall commence and take effect, except as otherwise provided
herein.
44.

Governing Law

This Lease shall be governed by and construed in accordance with
the applicable laws of the state identified as part of Landlord's address in
the opening paragraph of this Lease.
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45.

(N)

Captions. Section Numbers and Format

The captions, section numbers, article numbers and boldfaced
language (if any) appearing in this Lease are inserted only as a matter of
convenience and in no way define, limit or describe the scope or intent of
this Lease nor in any way affect this Lease.
The use of the symbol "A"
indicates that certain language previously contained at the point of such
symbol has been deleted, and the use of bOldfaced language indicates that
such language has been added, as mutually agreed by Landlord and Tenant
prior to the execution of this Lease.
46,

Invalidity of Particular Provisions

If any provision of this Lease, or the application thereof to any
person or circumstances shall to any extent be invalid or unenforceable, the
remainder of this Lease or the application of such provision to persons or
circumstances other than those as to which it is held invalid or
unenforceable shall not be affected thereby, and each provision of this
Lease shall be valid and be enforced to the fullest extent permitted by law.
47.

Provisions Binding

Except as herein otherwise expressly provided, the terms and
provisions hereof shall be binding upon and shall inure to the benefit of
the heirs, executors, administrators, successors and permitted assigns,
respectively, of the Landlord and the Tenant. Each provision of this Lease
to be performed by the Tenant shall be construed to be both a covenant and
a condition. The reference contained to successors and assigns of Tenant is
not intended to constitute a consent to assignment by Tenant A •
48.
A

Landlord's Administrative Costs

Intentionally Deleted.

49.

Authority to Execute

The persons executing this Lease on behalf of Landlord and Tenant
covenant and warrant to Athe other party that (a) they are duly authorized
to execute this Lease on behalf of ALandlord or Tenant, and (b) if Landlord
or Tenant is a corporation, the execution of this Lease has been duly
authorized by the Board of Directors of Landlord or Tenant and the execution
of this Lease does not require any vote or consent of the shareholders of
Landlord or Tenant.
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50.

Hazardous Material

A.
Tenant shall not cause or permit any Hazardous Materials (as
defined herein) to be upon, about, a part of, or beneath the Demised
Premises, the Shopping Center, or adjacent property.
B.
"Hazardous Material" as used herein means any material or
substance: (i) in amounts or in a condition which requires remediation by
any federal, state or local authority, or (ii) in amounts or in a condition
which is toxic, explosive, corrosive or otherwise hazardous.
C.
Tenant shall, at its sole cost and expense, promptly take all
actions to comply fully with all present and future federal, state, or local
laws, ordinances, regulations, or governmental policies concerning Hazardous
Material (whether directed to Landlord or Tenant, or both), all actions to
enable Landlord to use and lease the Demised Premises free of Hazardous
Material, and all actions to enable Landlord to make full economic use of
the Shopping Center and any adjacent property free of any Hazardous Material
caused or permitted by Tenant to be there ("Corrective Actions").
Corrective Actions include, without limitation, the investigation of the
environmental condition, the preparation and delivery of any notices,
studies, or reports, and the performance of any cleanup, disposal, removal,
remedial, or restoration work.
When any Corrective Actions affect the
condition of any area in the Demised Premises or elsewhere, even in the
absence of Hazardous Material, Tenant shall, at Tenant's sole cost and
expense, take the further action of putting the affected area in a condition
(without Hazardous Material) that is as good as or better than the condition
the area was in or required to be in before taking any Corrective Actions,
whichever is better in Landlord's opinion, despite any lower standard
allowable under any applicable federal, state, or local laws, ordinances,
regulations, or governmental policies.
Tenant shall obtain Landlord's
written consent before taking any actions, which consent Landlord shall not
withhold unreasonably. In the event of any communication between Tenant and
any governmental authorities concerning Hazardous Materials upon, about, as
a part of, above, or beneath the Demised Premises, the Shopping Center, or
any adjacent property, Tenant shall promptly send Landlord copies of all
such notices and correspondence and promptly inform Landlord fully of all
other such communications.
D.
Tenant shall indemnify and hold Landlord harmless from and
against (i) any injury to or death of any person, (ii) any damage to, loss
of use of, or destruction of any property, and (iii) any claims, demands,
settlements, proceedings, liabilities, losses, damages, penalties, fines,
costs, and expenses (including, without limitation, court costs and
attorney's fees) arising, directly or indirectly, as a result of Tenant's
acts or omissions under this clause.
Landlord may, at Tenant's sole cost
and expense, use its own counsel, participate in all negotiations and
proceedings, approve or disapprove all settlements, and in all respects
conduct its own defense.
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(H)

E.
Tenant's obligations under this clause shall survive the
expiration or earlier termination or cancellation of this Lease. Landlord's
rights and remedies under this clause are cumulative and in addition to any
other rights or remedies Landlord may have under this Lease or the law.
Tenant's fulfilling its obligations under Sections C and D of this clause
shall not diminish or exclude any rights or remedies Landlord may have under
this Lease or the law.
51.

Sprinkler System

Tenant shall pay to Landlord as additional rent, an annual charge
of twenty-five cents (25¢) per square foot of gross area of the Demised
Premises representing Tenant's contribution toward the cost of furnishing
the sprinkler system in the Demised Premises. Such annual charge shall be
paid to Landlord in equal monthly installments, in advance, on the first day
of every calendar month during the term of this Lease. This charge is not
subject to Clause 33 of this Lease.
52.

Grease Trap

Tenant is required to provide a grease trap in the Demised
Premises and is required to perform periodic maintenance of its grease trap.
Frequency of maintenance shall be dictated by the size of the grease trap
and usage, but in any event, the grease trap shall be completely pumped out
at the least once every thirty (30) days. The grease trap shall be subject
to spot checks by the Landlord's maintenance superintendent to insure
compliance with the above.
In the event a common mall building sanitary sewer in Tenant's
quadrant has a stoppage and the Tenant has failed to comply with the
provisions of this clause, the total cost to repair the common mall building
sanitary sewer will be assessed to and payable by the Tenant.
53.

Tenant's Cancellation Privilege

Tenant is granted the right and privilege to cancel and terminate
this Lease at the end of the sixth lease year by giving a written registered
mail notice of its intention to do so after said sixth lease year, provided:
(a)

Tenant is not in default of any of the terms, covenants
and provisions of this Lease at that time;

(b)

Tenant's gross sales, as defined in Clause 5 of this
Lease, are less than $1,100,000.00 in ~the fifth lease
year~, to be evidenced by a certification of a certified
public accountant and Tenant's treasurer;
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(c)

Tenant has continuously operated in the
throughout the first five years of the term;

(d)

Tenant provides said written registered mail notice to
Landlord within thirty (30) days after said sixth lease
year.

(N)

premises

Provided Tenant has complied with subsections (a), (b), (c) and
(d) above, this Lease shall be cancelled and terminated effective ~six (6)
months after the written registered mail notice required in subsection (d)
above is received by Landlord.
54.

Restrictive Covenant

Landlord shall not execute and deliver after the date hereof a
lease for any other unit in the building in which Tenant's unit is located
for an American Theme Restaurant serving alcohol, such as Applebee's, Ruby
Tuesday, and T.G.I. Friday's. This covenant shall not be applicable (i) to
the spaces occupied by any department stores, variety stores, catalog
stores, Anchor stores, or any entity occupying a single premises in excess
of ~fifty thousand (50,000) square feet, or their successors or assigns; or
(ii) to any tenants selling, as an incidental part of their businesses, Aany
of the items ~normally found in an American Theme Restaurant; or (iii) to
any existing tenants who may be relocated or whose leases may be renewed,
extended, or modified; (iv), to any tenants whose permitted use of their
premises is unrestricted and/or to whose permitted use would not prohibit
their premises from being used for that use set forth in the first sentence
of this clause; ~ ~ (~v) to any restaurant such as, but not limited to, chi
Chi's, Olive Garden, Outback Steakhouse and Lone Star Steak House, which are
more theme specific.
This covenant and the duration of any remedy shall
terminate automatically on Tenant's default of this Lease, Tenant's
cessation of business in the Demised Premises in violation of this Lease,
Tenant's change in use as set forth in Clause 6 of this Lease, Tenant's
assignment of this Lease (except as permitted in Clause 16), transfer of
this Lease by operation of law (except as permitted in Clause 16), or
subletting of the Demised Premises (except as permitted in Clause 16), or
any renewal or extension of this Lease.
If Landlord violates the provisions of this clause, Tenant's sale
remedy is injunctive relief.
Tenant expressly waives any other remedies,
including, without limitation, cancellation, rescission and termination of
this Lease, cessation of business in violation of this Lease, withholding of
rent, offsetting of rent, and damages.
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55.

(A-4)

Extension

Tenant is granted the option (provided it is not in default of any
of the provisions and conditions of this Lease) to extend this Lease for one
(1) additional term of five (5) years, by giving a written registered or
certified mail notice of its intention to do so to the Landlord at least one
(1) year before the end of the term of this Lease. Said extension shall be
upon all the terms and provisions of this Lease except that:
(a)

Commencing with the first day of said extension period,
the Minimum Rent set forth in Clause 4 of this Lease
shall be increased to EIGHTY-FIVE THOUSAND NINE HUNDRED
ELEVEN and 24/100 DOLLARS ($85,911.24) per year, payable
in equal monthly installments of Seven Thousand One
Hundred Fifty-nine and 27/100 Dollars ($7,159.27) each,
all in advance on the first day of every calendar month
during said extension period; and

(b)

The Percentage Rent Breakpoint set forth in the first
paragraph of Clause 5 of this Lease shall be increased
to A ONE MILLION SEVEN HUNDRED EIGHTEEN THOUSAND TWO
HUNDRED TWENTY-FOUR and 80/100 DOLLARS ($1,718,224.80);

and
(c)

No further extension shall be included.

This extension privilege shall be null and void and of no further force or
effect in the event the Tenant herein assigns this Lease or sublets the
Demised Premises, notwithstanding the fact the Landlord may have consented
to said assignment or SUbletting.
56.

Entire Agreement

Landlord and Tenant acknowledge and understand that there have
been prior negotiations and discussions between them regarding the terms of
this Lease but that all prior negotiations and discussions are superseded by
this Lease, including the Exhibits, Rider, if any, attached hereto, which
exclusively constitutes the complete and final agreement of Landlord and
Tenant and sets forth all the covenants, promises, agreements, conditions,
inducements, representations and understandings between Landlord and Tenant
concerning the Demised Premises or the Shopping Center.
Tenant does not
rely on, and Landlord does not make, any representation or promise that any
specific tenant or business, or number of tenants or businesses, or type or
quality of tenant or business shall occupy any space in, at or near the
Shopping Center during all or any part of the term of this Lease.
Tenant
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written, between them, or any agent of either of them, other than as are
expressly herein set forth, and that Tenant does not and shall not have any
right to rely upon any covenant, promise, agreement, condition, inducement,
representation or understanding, either oral or written, which is not
expressly set forth herein. Tenant acknowledges and understands that the
representative (s) of Landlord who execute this Lease are relying on the
representations and warranties herein set forth. Except as herein otherwise
expressly provided, no subsequent alteration, amendment, change or addition
to this Lease shall be legally binding upon Landlord or Tenant unless
reduced to writing and signed by them.
A
IN WITNESS WHEREOF, the Landlord and Tenant have caused this Lease to
be signed upon the day and year first above written.
LANDLORD:

ce of:

MALL COMPANY

By

TENANT: EATERIES, INC.

By_----,~.,tL-·:.J.-I.tw-k~~v''-4-I'___,'---_

By____~~
__~___________________

SS:
COUNTY OF MAHONING
Personally appeared before me, the undersigned, a No
said County and State, ANTHONY M. CAFARO and TIM
J. MATUNE, known to me
to be the Authorized Agents of OHIO VALLE
L COMPANY, the Partnership
which executed the foregoing document
0 acknowledged that they did sign
the foregoing instrument for an
n behalf of said Partnership, being
thereunto duly authorized; t
he same is their free act and deed as such
Authorized Agents and t
act and deed of said Partnership.
IN TESTIMONY
'.'~-,-'Ohio,
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hav~hereunto

1.9·
•

day of

46
(next is page 46A)

nd and

OffiCi~lat
, 19 ~

•

STATE OF OHIO
SS:
COUNTY OF MAHONING
personally appeared before me, the undersigned, a Notary Public in and for
said County and State, ANTHONY M. CAFARO and TIMOTHY J. MATUNE, known to me
to be the Authorized Agents of OHIO VALLEY MALL COMPANY, the Partnership
which executed the foregoing document, who acknowledged that they did sign
the foregoing instrument for and on behalf of said Partnership, being
thereunto duly authorized; that the same is their free act and deed as such
Authorized Agents and the free act and deed of said Partnership.
IN TESTIMONY WHEREOF, I have hereunto
day of
Youngstown, Ohio, this J?-ti

at

JOANN L SMITH
WotalY Public-State of Ohio
My Commission Expires May 25. 2000,

46A
(next is page 47)
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STATE OF
SS:
COUNTY OF
Personally appeared before me, the QnderS~~ed, a Notary Public in and for
said County and State, _ :::r-~5 @i?k:'s__stnd
,
known to me to be the
and
,
respectively, of EATERIES, INC., the Corporation which executed the
foregoing document, who acknowledged that they did sign and seal the
foregoing instrument for and on behalf of said Corporation, being thereunto
duly authorized by its Board of Directors; that the same is their free act
and deed as such officers and the free act and deed of said Corporation.

ve __

IN P'17MQNY
~u,o/

WH~OF, I h:,-ve i)_'ill;.e_uJl~p set my

G{?zrl
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Garfield's Restaurant
Space #695
Ohio Valley Mall

BEB/ad
8/6/98

EXHffiIT A
AS-IS SPECIFICATIONS

1.

Landlord and Tenant agree that the Tenant shall take the Demised Premises" As Is", and
any work to be performed in the expansion, remodeling and/or renovation of Tenant's
space shall be at the expense of the Tenant. The Tenant will be required to combine
existing space #690 currently encompassing 405.00 s.f. with existing adjacent space #695
currently encompassing 3,933.95 s.f.. The above combined space shall hereinafter be
referred to as the Demised Premises and shall be designated as new space #695
encompassing 4,338.95 s.f. total. The Tenant may, at its expense, make such alterations
and improvements to the Demised Premises as it may require, provided that: (a) the
written approval of the Landlord be first obtained, which approval shall not be
unreasonably withheld, (b) such improvements and/or alterations are done in a
workmanlike manner and are in keeping with all State or local building codes and
regulations, (c) Tenant's work in no way harms the structure of or diminishes the value of
the Demised Premises, and (d) Tenant at its own expense, shall procure and comply with
all necessary permits, approvals, regulations, and laws of various govermnental authorities
having jurisdiction over Tenant's Demised Premises such as, but not necessarily limited to
the following, i.e. building permit fees, plan review fees, impact fees, utility tap in fees,
etc. (e) at any time that Tenant's contractors are in, on or about the Demised Premises or
the Shopping Center, Tenant's contractors shall comply with the insurance and
indemnification requirements of Tenant expressed in the Lease regardless of whether
commencement of the Lease has occurred.

2.

In order to obtain Landlord's written approval as required above, Tenant shall furnish to

Landlord complete comprehensive working drawings and specifications indicating the
improvements to be completed within the premises. Tenant shall provide one (1) set of
sepia reproducible drawings and one (I) electronic disk compatible with AutoCAD R14
prepared by either an architect or an engineer registered in the State of Ohio. In any
event, such drawings and/or specifications shall include at least enough information so as
to enable Landlord's Tenant Coordinator/Construction Manager to evaluate the scope of
and nature of the improvements being proposed within the premises.

1 of 6

If Landlord refuses approval, Landlord shall advise Tenant of those revisions or
corrections which Landlord requires, and Tenant shall, within thirty (30) days thereafter,
submit revised plans to Landlord. In cases where substantial revisions to Tenant's plans
have been necessary, immediately upon receipt of Landlord's final approval, Tenant shall
resubmit to Landlord for Landlord's permanent records one (1) revised set of completed
drawings showing all of the corrections as required by Landlord's review and approval.
3.

The expansion and all of such changes, additions, improvements, or alterations shall be
made solely at the expense of the Tenant; and the Tenant agrees to protect, indemnify, and
save harmless the Landlord on account of any injury to third persons or property by
reasons of any such changes; and to protect, indemnify, and save harmless Landlord from
the payment of any claim of any kind or character on account of bills for labor or material
in connection therewith.

4.

Landlord's approval of the plans and/or specifications submitted by Tenant shall not
release Tenant from its obligations relative to compliance with building codes, local
ordinances, requirements of the Fire Insurance Rating Bureau.

5.

Recognizing the fact that all of the existing improvements with the Demised Premises are
the property of Landlord, in the event Tenant does not wish to utilize any portion of the
former improvements, such existing items not being utilized by Tenant shall be removed
and/or dismantled (as the case may be) and made available to Landlord's local
representative (or Mall Manager). If Landlord's representative does not wish to take
possession of such items, then same shall be discarded by Tenant, at Tenant's expense.
Examples of such existing improvements include rolling grilles, doors, HVAC equipment,
light fixtures, toilet room fixtures, carpeting, ceiling tile, and other such improvements
attached to the realty.

6.

Tenant or its Contractor, prior to making any penetrations through the roof, shall contact
the Property Manager to determine if a roof warranty is in effect. If, in fact, one is in
effect, Tenant shall, at its sole cost and reasonable expense, be obligated to use that
specific Contractor that maintains the warranty for any penetrations through the roof
substrate.

7.

Landlord, Tenant and Guarantor, if any, covenant and agree, because of the difficulty or
impossibility of determining Landlord's damages, should Tenant fail or refuse to timely
complete any remodeling or renovation work to the Demised Premises as set forth in
Clause 15 or elsewhere in the Lease (hereinafter referred to as "failure to remodel"),
Landlord, at its option, shall have the right: (a) to collect not only the fixed annual
Minimum Rent and other rentals and charges therein reserved, but also to collect an
additional amount equal to the total of: (1) one and one-fourth times the greatest amount
of any Percentage Rent payable by Tenant in any Lease year as provided therein, plus (2)
one-fourth of the fixed annual Minimum Rent therein reserved, plus (3) one-fourth of all
other rentals and charges therein reserved; said additional amount shall be payable for the
period of Tenant's failure to remodel, computed at a daily rate each and every day during
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such period, and such additional amount shall be deemed to be liquidated damages for such
period; and/or (b) to treat such failure to timely complete such remodeling or renovation
work to the Demised Premises as a default of the Lease.
8.

9.

Immediately preceding or as of the date that Tenant opens for business, Tenant shall
furnish to Landlord a copy of the Certificate of Occupancy (or its equivalent) from the
Local or State Building Inspection Department, certifying that the construction and
remodeling performed by Tenant is in compliance with all building codes and regulations.
Tenant acknowledges that its new space #695 is a combination of .two (2) existing smaller·
tenant spaces and that Tenant shall perform all work necessary in order to expand the
premises as set forth herein. Tenant's scope of work shall include, but not necessarily be
limited to, the following:
A.

Demolition
The Demised Premises contains existing improvements. Any and all demOlition,
such as removal of mezzanines, ceilings, demising wall partitions, interior
partitions, platforms, waIl and floor coverings, plumbing, electrical and mechanical
equipment, roof mounted equipment, storefronts, display cases, etc., required
within the Demised Premises in order to accommodate Tenant's construction shall
be the responsibility of Tenant. Tenant shall completely remove storefronts and
signage from the existing spaces #690 and #695 to accommodate installation of new
storefront. Tenant shall further completely remove from site any and all material
and equipment not being utilized in premises.

B.

Demising Wall
In addition to the above demolition, per paragraph 9.A, Tenant shall provide
demolition and removal of the existing non-bearing masonry demising wall
currently separating existing spaces #690 and #695.

C.

Temporary Barricade
The Tenant or its contractor shall furnish and install a mall approved painted
(minimum 10'0" A.F.F.) metal stud and gypsum wall board barricade including
visqueen dustproof, wrapped and secured to barricades kicker supports at the
complete existing storefront of existing spaces #690 and #695 adjacent to the mall
concourse approximately 70.00' in length. Barricade shall be installed on 'h" fire
treated plywood substrate with a non-abrasive 114" cushion backing raising the
gypsum wall board 3/4" above finished mall floor elevation. Barricade shall be
installed prior to any work and shall not be removed before Landlord's [mal
inspection of Tenant's construction. Tenant or its Contractor shaH be responsible
for repairs caused by barricade to Landlord or adjoining Tenant finishes.
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D.

Storefront
The Tenant shall be required to completely remove the existing storefront materials
and signs of existing spaces #690 and #695. Tenant shall install a new full height
and full width storefront approximately 70.00' in width. Construction of said
storefront shall be in conformance with Landlord's Standard Mall Construction
Design Criteria.

E.

HVAC
"Tenant shall be permitted to reuse any existing roof mounted HV AC units located
directly above Tenant's new Demised Premises space #695. In the event Tenant
elects not to reuse said existing HV AC equipment, Tenant shall remove equipment
from premises and discard as per paragraph 5. Tenant shall furnish and install a
new complete rooftop package heating and cooling units of adequate capacity to
heat and cool the Demised Premises in accordance with A.S.H.R.A.E. guide
recommendations for the use and geographical area. Tenant shall modify or
remove existing ductwork or install new ductwork to suit its requirements. Tenant
shall remove all abandoned HV AC equipment such as HV AC units, ductwork,
exhaust fans, etc., from the roof, and patch the roof openings, in accordance with
paragraph 6 hereof.

F.

Electrical
Tenant shall make all required modifications to the existing electrical service
systems feeding the newly Demised Premises space #695. Tenant shall be
permitted to reuse the existing main distribution panels and subpanels of existing
spaces #690 and #695 or, at Tenant's option, furnish and install a complete new
electrical and service system of adequate capacity for Tenant's use. In any event,
Tenant's Demised Premises shall be limited to one (1) electrical service and all
work shall be completed in accordance with local, State, and National Electric
codes.

G.

Plumbing/Toilet Rooms
Sanitary sewer facilities and water service including partitions enclosing same, exist
within the Demised Premises space #695. Tenant shall make any modifications to
said systems per Tenant or code requirements. The integrity of existing main
service feeding adjacent tenant spaces shall be maintained.

H.

Sprinkler System
Tenant acknowledges that the Demised Premises contains a sprinkler system
including dropped heads designed in accordance with the former smaller tenant
spaces. It shall be the Tenant's responsibility to modify said sprinkler system as
40f6

required in order to suit Tenant's new store layout and in order to comply with
governing codes. Tenant shall be responsible for combining and maintaining the
integrity of the existing systems as required.
The Tenant shall be responsible for submission of its complete working drawings to
a bonafide Sprinkler Contractor to be used in the preparation of sprinkler drawings
and further shall be responsible for the complete coordination of the sprinkler
system with said Sprinkler Contractor. Sprinkler installation permits and fees shall
be paid by Tenant's sprinkler contractor.
It is mutually understood and agreed that the system must be completely operational
during business hours of the mall. If for any reason the system has to be turned
off, permission must be previously obtained from the Mall Manager and must be
scheduled before or after business hours of the tenant spaces. In such case,
Sprinkler Contractor shall be responsible to make sure system is again turned on
prior to mall tenants opening for business.

Any sprinkler contractor working on the existing system must in no way damage
the existing system and must maintain the integrity of said system. Any damages to
the existing system or liability of damages incurred by mall or tenant spaces
because of action of Tenant's sprinkler contractor shall be paid for by Tenant.
I.

Exterior Entrance
At any time during the lease term, Tenant may elect to construct an exterior
entrance to the Demised Premises, in such event Tenant shall be completely
responsible for the construction of the exterior entrance fronting on the northeast
exterior wall of the Demised Premises, as well as the construction of masonry
openings and exterior canopy, any and all doors, vestibules, windows, decor, and
fascia along said wall. Tenant shall, in the design of its proposed exterior
treatment, coordinate the heights of the horizontal bands so as to be reasonably
consistent with the horizontal bands of Landlord's existing building. Tenant's
responsibility shall also include the construction of a concrete sidewalk, curbing
including any grass/landscaping, railings (if required by Tenant), pole lights, and
all other improvements to be situated within the area defined by the line of the
perimeter sidewalks. All exterior construction shall be approved by Landlord and
shall be per Landlord approved Tenant working drawings.

10.

Connection and utility availability fees or installation costs and/or fees for utility
meters, sewer permits, tap-ins utility bonds, etc., allocable to Tenant's space, shall
be paid by Tenant.

11.

Landlord hereby grants to Tenant a Lease Incentive Payment of $424,000.00
payable as follows:
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A.

Fifty percent (50%) upon the commencement of construction by Tenant, and

B.

Thirty percent (30%) upon the completion of fifty percent (50%) of
Tenant's work; and

C.

Twenty percent (20%) upon completion of the Demised Premises by Tenant
in accordance with the approved working drawings and specifications and
Certification by Tenant's Architect and by Landlord's Architect of such
completion, provided: (I) Tenant has opened for business in the Demised
Premises. and (2) Tenant's submission to Landlord of Lien Waivers from
each Contractor and Subcontractor and an Affidavit of Contractor by each
Contractor and Subcontractor, setting forth the identity of said Contractor or
Subcontractor and the identity of all subcontractors, suppliers and
materialmen for said Contractor and Subcontractor, the dollar value of each
contract with said subcontractors, suppliers, and materialmen, and setting
forth the status of account of said contract with each subcontractor, supplier,
and materialman and any other evidence reasonably required by Landlord
showing all work paid in full, surety bond for Lien removal reasonably
satisfactory to Landlord; and (3) Landlord's receipt from Tenant of a copy
of the "Certificate of Occupancy" for the Demised Premises as is issued by
the appropriate State or local Bureau.

As an additional condition precedent to the collection of said Lease Incentive
Payment, Tenant must not then be in default of the tenus, covenants and conditions
of this Lease.
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EXHIBIT B
SIGN STANDARDS
FOR ENCLOSED MALLS
1.
The advertising or informative content of all signs shall be
limited to letters designating the store name and/or type of store
(which such designation of the store type shall be by general
descriptive terms and shall not include any specification of the merchandise offered for sale therein or the services rendered therein) and
shall contain no advertising devices, slogans, symbols or marks (other
than the store name and/or type of store, as aforesaid, and other than
crests and corporate shields which shall be permitted if less than lS"
in width and height).
2.
The letters on all signs shall be script or individual block type.
No box signs will be permitted.
The size of the letters shall be in
proportion to the size of the sign as determined in accordance with the
provisions of paragraph 5. D. of this Exhibit.
Further, the letters
shall be back-illuminated, the lamps therefor shall be contained wholly
within the depth structure of the letters.
3.
The character, design, color and layout of all signs shall be
subject to Landlord's written approval which shall not be unreasonably
withheld to the extent the sign in question complies with the criteria
set forth in this Exhibit.
4.
No occupant shall install more than one (1) sign on the storefront
of its Demised Premises.
However, an occupant of a corner store may
install one (1) sign on each facade thereof, provided no more than a
total of two (2) signs shall be permitted on the entire storefront of
any corner store in any event.
5.

All signs shall be in accordance with the following requirements:
A.
The sign and any part or parts thereof shall be located
within the physical limits of the storefront of the premises
of the occupant and not less than S' -0" above the finished
surface of the walkway adjacent to such premises.
B.
No sign or any part or parts thereof shall be located on
the roof of the shopping center.
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c.

No sign or any part or parts thereof shall project more
than 6" beyond the storefront.

D.
The maximum total area of each sign shall be determined
by the following formula:
The area of the sign (in square feet) equals foot
frontage of the store multiplied by 0.6 but, in no case,
more than thirty feet (30') in width.
The area of the sign is defined as the area of a
rectangle surrounding all of the letters of the sign.
Where upper and lower case letters are used, the average
height of the letters shall be used to determine the
height of the rectangle.
Foot frontage of the store is defined as the length of
the facade upon which the sign is located and shall
exclude any offsets in the storefront of the Demised
Premises.
E.
No sign shall exceed a maximum brightness of 100 foot
lamberts.
F.
All signs shall be fabricated and installed in compliance
with all applicable building and electrical codes and shall
bear a U.L. label.

G.

H.
6.
The fabrication, installation and operation of all signs shall be
subject to the following restrictions:
A.
No exposed neon, fluorescent and/or incandescent tubing
or lamps, raceways, ballast boxes and/or electrical transformers, crossovers, conduit and/or sign cabinets shall be
permitted.
B.
No
flashing,
moving,
flickering
and/or
blinking
illumination, animation, emission of audible sound, moving
lights and/or floodlight illumination shall be permitted.
C.
The name and/or stamp of the sign contractor or sign
company, or both, shall not be exposed to view.
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7.

The following type signs are prohibited:
A.

Paper signs and/or stickers utilized as signs.

B.
Signs of a temporary character or purpose, irrespective
of the composition of the sign or material used therefor.
C.

Painted or printed signs.

D.

Moving signs.

E.

Pylon signs.

F.
Interior identification signs located within ten feet of
the storefront lease line, if such signs are visible from
outside Demised Premises, including, but not limited to
freestanding signs, signs on easels, shadow box or recessed
storefront or vestibule signs, and fixture signs.
G.

8.
Sign shop drawings are required to be submitted, in triplicate, for
approval, to the attention of:
Fred Battisti
The Cafaro Company
2445 Belmont Avenue
P. O. Box 2186
Youngstown, Ohio 44504-0186
Phone:
330/747-2661
FAX:
330/743-2902
9.
Prior to installing and/or replacing any sign, the sign fascia,
parapet or soffit wall, canopy face or mall storefront sign bulkhead (as
the case may be) upon which the sign is to be located shall be prepared
or restored so as to be in an attractive, neat condition.
The
preparation or restoration work shall include, but not necessarily be
limited to, patching any holes where a prior sign had been removed,
which means replacing with a matching finish the sign fascia finish
where the sign mounting and electrical feeds penetrate the sign fascia,
removing dirt and cleaning of the sign fascia and, if appropriate,
completely refinishing the sign fascia across the entire length of the
storefront to remove shadowing left by a previous sign's letters. All
preparation and/or restoration work to the sign fascia shall be subject
to Landlord's reasonable approval. Upon vacating the Demised Premises,
Tenant shall again restore the sign fascia in accordance with the
foregoing so that the sign fascia is in an attractive, neat condition.
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SIGNAGE
1.

Exterior, On Exterior Wall:
.. "Garfield's" - Triple stroke "Red" neon behind red plex face on channel letters with
red painted return, minimum 36" "G" & "S", "with length and height to be reduced
proportionately.
""Restaurant & Pub" - Double stroke "White" neon inside open channel letters
painted "Inca", #2V23A, by Devoe & Raynolds, inside and returns, "with "R" & "P"
to be reduced proportionately.
Each individual letter will require two penetrations thru the exterior wall for neon
connections to transformers behind wall.

2.

Exterior, Over Exterior Entry:
""Garfield's" - Double stroke "Red" neon behind red plex face on channel letters
with red painted returns, "with the size of letters subject to Landlord's reasonable
approval.
""Restaurant & Pub" - single stroke "White" neon inside open channel letters·
painted "inca", #2V23A, by Devoe & Raynolds, inside and returns, "with the size of
letters subject to Landlord's reasonable approval.

3.

Interior, On Mall Entry:
""Garfield's" - Double stroke "Red" neon inside open channel letters with red
painted inside and returns, minimum 21" "G" & "S".
"Entry Bulkhead is 1/4" stained oak veneer, trimmed with 1 x 4 stained oak wood
trim, panels trimmed with stained oak quarter-round. "Landlord agrees to a pop-out
soffit extending 2' beyond the existing lease line by 12' in width.
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SATELLITE DISH INSTALLATION POLICY
1. The installation of a Satellite Dish must receive the prior
written approval of the Landlord's Construction Manager as to the location,
height, weight and penetration of said Satellite Dish.
The Landlord's
Construction Manager is:
Bruce Bock
2445 Belmont Avenue
P.O. Box 2186
Youngstown, Ohio 44504-0186
(216) 747-2661
Location plan and complete details are to be forwarded for
review and approval.
The Satellite Dish must be located so that it is
invisible or so as to minimize its visibility from the Common Areas of the
Shopping Center. Therefore, Satellite Dishes are to be installed near the
center of Tenant's space in enclosed malls and near the rear of Tenant's
space in strip centers. Satellite Dishes must be installed on the roof of
the Tenant's Demised Premises. Flush wall mounts are prohibited.
2.
The Tenant may mount the Satellite Dish by means of a nonpenetrating mount on the roof of Tenant's Demised Premises immediately over
a structural column with sufficient ballast to stabilize same. The Tenant
will employ a professional engineer to analyze the roof structure in order
to certify to Landlord a location which will support the Satellite Dish.
The Tenant may also use a penetrating mount style with such mounting
procedure to receive the prior written consent of Landlord's Construction
Manager. The mounting must be designed to resist wind loads in accordance
with local or state codes to resist any movement of the dish. Wires leading
from the Satellite Dish to the equipment within Tenant's Demised Premises
must be run through a penetration in the roof surface and may not be draped
over the side of the building and must be flashed in by a professional
roofer of Landlord's choice.
3. The Tenant must inquire as to the existence of a roof warranty
on the Shopping Center and if the same exists, roof cone and/or flashing
must be installed by Landlord's roofing contractor to insure no invalidation
of any roof warranty.
The cost of the roofing contractor's work shall be
paid by Tenant directly to such contractor.
4.
Tenant agrees that the Satellite Dish will be relocated or
removed at Tenant's expense in the event that the installation of same is or
becomes a violation of law or is in violation of any existing or future
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leases or occupancy agreements in force on the Shopping Center.
In the
event that there is no suitable location for the Satellite Dish on the roof
of the Tenant's Demised Premises, such Dish will not be installed or will be
removed by Tenant, as the case may be.
5.
The installation, maintenance, repair and replacement of the
Satellite Dish and all areas affected by it will be at the Tenant's sole
expense.
6. Tenant will defend, indemnify and save Landlord harmless from
and against any and all claims, demands and suits at law or in equity
(whether well founded or not) in connection with any accident, injury to or
death of any person or damage to or destruction of property whatsoever
caused to any person or property arising directly or indirectly out of the
installation, maintenance, operation, repair and/or replacement of the
Satellite Dish and from and against any and all costs, expenses and
liability incurred in connection with any such claim or proceeding brought
thereon, including court costs and attorney fees incurred in connection with
any claim, demand or proceeding brought thereon.
Tenant will immediately
remove and hereby indemnifies Landlord in connection with any mechanics
liens upon the Demised Premises which result from work associated with the
installation, maintenance, repair and/or replacement of the Satellite Dish.
7.
The Satellite Dish shall be used solely for the transmission
and reception of intra-company business data or music.

8. Upon the expiration, cancellation, or termination of Tenant's
Lease, the Satellite Dish and its ancillary equipment shall be removed and
all areas restored by the Tenant.

AGREED AND ACCEPTED:
This __ day of

19 _ _ , the undersigned hereby agrees

to the provisions set forth above.
Unit

#:~6~9~5L-______

Shopping Center: OHIO VALLEY MALL

Tenant: EATERIES, INC. dba "GARFIELD'S RESTAURANT & PUB"
ItS:--__~~·-rt?~'
By: ________________________________

GARFIELD

OV1.,L~LD#407,

Jeb

__________________

Its: ____________________________________
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