
UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF OKLAHOMA

In re:

EATERIES, INC., et al.1

Debtors.

)
)
)
)
)
)
)
)

Chapter 11

Case No. 17-11444-SAH

Jointly Administered

MOTION TO DISMISS GRP OF ZANESVILLE, LLC,
CASE NO. 17-11445-SAH, BRIEF IN SUPPORT, AND NOTICE OF

OPPORTUNITY FOR HEARING

NOTICE OF OPPORTUNITY FOR HEARING

Your rights may be affected. You should read this document
carefully and consult your attorney about your rights and the
effect of this document. If you do not want the Court to grant
the requested relief, or you wish to have your views considered,
you must file a written response or objection to the requested
relief with the Clerk of the United States Bankruptcy Court for
the Western District of Oklahoma, 215 Dean A. McGee
Avenue, Oklahoma City, OK 73102 no later than twenty-one
(21) days from the date of filing of this request for relief. You
should also serve a file-stamped copy of your response or
objection to the undersigned movant’s attorney and others who
are required to be served and file a certificate of service with
the Court. If no response or objection is timely filed, the Court
may grant the requested relief without a hearing or further
notice.

The twenty-one (21) day period includes the three (3) days
allowed for mailing provided for in Rule 9006(f), FED. R.
BANKR. P.

NOTICE OF HEARING
(TO BE HELD IF A RESPONSE IS FILED)

Notice is hereby given that if a response to the Debtor’s Motion
is filed, the hearing on the matter will be held on October 18,

1 The affiliated Debtors are Eateries, Inc. and GRP of Zanesville, LLC, Case No. 17-11445-SAH (collectively, the
“Debtors”).
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2017, at 9:30 a.m. in the 9th floor courtroom of the United
States Bankruptcy Court for the Western District of
Oklahoma, 215 Dean A. McGee Avenue, Oklahoma City, OK
73102. If no response is timely filed and the court grants the
requested relief prior to the above-referenced hearing date, the
hearing will be stricken from the docket of the Court.

GRP of Zanesville, LLC, debtor and debtor-in-possession in the above-captioned case

(“Zanesville”), pursuant to 11 U.S.C. § 1112(b), hereby moves this Court to dismiss its Chapter

11 case (the “Zanesville Case”). In support of this Motion, Zanesville submits the following:

1. This is a core proceeding pursuant to 28 U.S.C. § 157 and this Court has

jurisdiction over the parties and subject matter herein. Venue of the Zanesville Case and this

Motion are proper in this District.

2. The statutory predicate for the relief sought herein is 11 U.S.C. §1112(b) of the

Bankruptcy Code and Fed. R. Bankr. P. 1017(a).

3. On April 18, 2017 (the “Petition Date”), Zanesville, along with its affiliated

debtor, Eateries, Inc. (“Eateries”) filed voluntary petitions for relief pursuant to Chapter 11 of

Title 11 of the Bankruptcy Code in the United States Bankruptcy Court for the Western District

of Oklahoma (the “Bankruptcy Court”). The affiliated cases of Eateries and Zanesville are

jointly administered pursuant to this Court's Order entered April 18, 2017. [Dkt. No. 5]. Since

the Petition Date, Zanesville continued to operate its business and manage its properties as

Debtor-In-Possession pursuant to §§ 1107 and 1108 of the Bankruptcy Code. No trustee,

examiner, or committee has been appointed in the Zanesville Case.

4. Zanesville has ceased operating the Garfield’s Restaurant and Pub in Zanesville,

OH. Zanesville does not possess any assets in its Estate to be administered. In addition, there are

approximately $2,200,000.00 in aggregate lien claims in this case encumbering any and all assets
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of the Estate such that any undiscovered assets would be fully encumbered by the liens.

Specifically, (a) SpiritBank, an Oklahoma Banking Corporation (“DIP Lender”) provided debtor-

in-possession financing (the “DIP Facility”) in an amount not to exceed $500,000.00 to the

Debtors pursuant to this Court’s Order entered May 15, 2017 [Doc. 122] (the “DIP Order”) and

(b) Fiesta Holdings, Inc., Fresh Capital, LLC and Practical Investors, LLC (collectively, the

“Secured Creditor”) (the DIP Lender and the Secured Claims are collectively the “Lien Claims”)

holds a valid, enforceable, and allowable claim against the Debtors, as of the Petition Date, in an

aggregate amount of at least $1,700,000.00 of unpaid principal, plus any and all accrued and

unpaid interest, fees, costs, expenses, charges, and other claims so that there is clearly no value

in this case for any unsecured claims.

5. Zanesville does not believe that filing a plan of reorganization serves any purpose

in the Zanesville Case. There are no assets to reorganize or liquidate consequently, there are no

funds available to pay the costs associated with preparing, providing proper notice and seeking

confirmation of a Chapter 11 Plan. Zanesville is administratively insolvent as to any

administrative claims. Therefore, Zanesville does not intend at this point to pursue a Chapter 11

Plan.

6. Zanesville alleges dismissal of the Bankruptcy Case is in the best interests of the

Zanesville Bankruptcy Estate and the creditors. Consequently, Zanesville seeks an order from

this Court dismissing the Zanesville Case. This Motion does not impact the administration of the

affiliate debtor, Eateries, Inc. whose bankruptcy case is not the subject of this motion.

7. This Court has broad discretion under § 1112(b) to dismiss or convert a Chapter

11 case to a case under Chapter 7. Hall v. Vance, 887 F.2d 1041, 1044 (10th Cir. 1989). The

decision to either dismiss or convert the Chapter 11 case to a Chapter 7 proceeding and to
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determine which option, dismissal or conversion, is in the best interest of creditors and the estate.

11 U.S.C. § 1112(b); In re Vincens, 287 F. App’x 686, 687 (10th Cir. 2008); see In re Superior

Siding & Windows, 14 F.3d 240, 242 (4th Cir. 1994).

8. Zanesville submits it is in the best interest of the creditors and the Zanesville

Bankruptcy Estate to dismiss the Zanesville Case rather than convert it to a case under Chapter 7.

Given the broad post-petition liens granted to the DIP Lender pursuant to DIP Facility, there can

be no doubt as to the validity of such liens. The post-petition liens held by the DIP Lender

encumber any possible recovery that might be made by a Chapter 7 Trustee and thus, there is no

benefit to conversion of this case to Chapter 7 because there is no possibility of any distribution

to any creditor other than Lien Claims. It is the understanding of Zanesville that the Lien Claims

and the United States Trustee prefer this case be dismissed rather than converted. Therefore,

dismissal of this case is appropriate at this time.

9. The Bankruptcy Code provides in § 349 that dismissal of a case does not vacate

orders entered in the case except as to orders vacating transfers and the like. In this case, there

have been no orders entered under § 543; no transfers avoided under §§ 522, 544, 545, 547, 548,

549 or 724(a); no liens preserved under §§ 551(c)(2), 522(i)(2), or 551; no liens voided under §

506(d); or any orders, judgments, or transfers ordered under §§ 522(i)(1), 542, 550 or 553 of the

Bankruptcy Code. Therefore, Zanesville requests this Court to specifically find in the order

granting this Motion, that no orders entered in this case are deemed vacated by the dismissal of

the Zanesville Case.

Wherefore, Zanesville prays this Court enter an order dismissing the Zanesville Case.

Dated this 13th day of September, 2017.

Respectfully submitted,
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s/ Mark A. Craige

Mark A. Craige, OBA No. 1992
-Of the Firm-
CROWE & DUNLEVY
A Professional Corporation
500 Kennedy Building
321 South Boston Avenue
Tulsa, Oklahoma 74103-3313
Telephone: 918.592.9800
Facsimile: 918.592.9801
mark.craige@crowedunlevy.com

and

William H. Hoch, OBA No. 15788
Lysbeth L. George, OBA No. 30562
-Of the Firm-
CROWE & DUNLEVY
A Professional Corporation
Braniff Building
324 North Robinson Avenue, Suite 100
Oklahoma City, OK 73102-8273
Telephone: (405) 234-3245
Facsimile: (405) 272-5203
will.hoch@crowedunlevy.com
lysbeth.george@crowedunlevy.com

COUNSEL FOR DEBTOR
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